AGENDA
BOARD OF APPEALS - TOWN OF BRIGHTON
FEBRUARY 2, 2022

Due to the public gathering restrictions because of COVID-19 and the adoption of Chapter 417 of
the laws of 2021, this Zoning Board meeting will be conducted remotely beginning at 7:00 pm or
as soon thereafter as possible. Members of the public will be able to view the meeting via Zoom.

Written comments may be submitted to Rick DiStefano, Secretary, Brighton Town Hall, 2300
Elmwood Avenue, Rochester, NY 14618 via standard mail and/or via e-mail to
rick.distefano@townofbrighton.org.

Applications subject to public hearings are available for review on the town’s website no later than
twenty-four hours prior to the meeting.

The public may join the Zoom meeting and share comments with the Board. For Zoom meeting
information, please reference the town’s website at https://www.townofbrighton.org prior to the
meeting.

7:00 P.M.

CHAIRPERSON:  Call the meeting to order.
SECRETARY: Call the roll.

CHAIRPERSON:  Agenda Review with Staff and Members

CHAIRPERSON:  Approve the minutes of the December 1, 2021 meeting.
Approve the minutes of the January 5, 2022 meeting. To be done at the
March 2, 2022

CHAIRPERSON:  Announce that the public hearings as advertised for the BOARD OF
APPEALS in the Daily Record of January 27, 2022 will now be held.
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12A-03-21  Application of Jerry Goldman, attorney, and Jagdish Kaur, owner of property located

Additional Info at 30 Jefferson Road, for a Use Variance from Section 203-93A to allow a retail
liquor store to be located in an IG Light Industrial District where not allowed by
code. All as described on application and plans on file. POSTPONED TO THE
FEBRUARY 2, 2022 MEETING AT APPLICANTS REQUEST

12A-04-21  Application of Jerry Goldman, attorney, and Jagdish Kaur, owner of property located

Additional Info  at 30 Jefferson Road, for an Area Variance from Section 205-18A to allow front yard
parking where not allowed by code. All as described on application and plans on
filee. POSTPONED TO THE FEBRUARY 2, 2022 MEETING AT
APPLICANTS REQUEST

1A-03-22 Application of FSI Construction / Frank Imburgia, owner of property located at 3300
Brighton Henrietta Town Line Road, for an Area Variance from Section 205-8 to
allow an office building to be constructed with a 42 ft. front setback (Brighton
Henrietta Town Line Road frontage) in leu of the minimum 75 ft. front setback
required by code. All as described on application and plans on file. POSTPONED
AT APPLICANTS REQUEST



1A-04-22

1A-05-22

Additional Info

1A-06-22

2A-01-22

2A-02-22

Application of FSI Construction / Frank Imburgia, owner of property located at 3300
Brighton Henrietta Town Line Road, for an Area Variance from Section 203-129B
to allow a new office building and other site improvements (e.g. parking area) to
encroach into the 100 ft. natural vegetative watercourse EPOD buffer where not
allowed by code. All as described on application and plans on file. POSTPONED
AT APPLICANTS REQUEST

Application of Lindsay Agor, owner of property located at 387 Bonnie Brae Avenue,
for an Area Variance form Scction 209-10 to allow liveable floor area, after
construction of an addition, to be 3,415 sfin lieu of the maximum 3024.8 sf allowed
by code. All as described on application and plans on file. TABLED AT THE
JANUARY §, 2022 MEETING - PUBLIC HEARING REMAINS OPEN

Application of Clinton Signs, Inc., agent and Dorell, Inc., owner of properties located
at 2654 West Henrietta Road (Tax ID #148.16-1-15) and 2674 West Henrietta Road
(Tax ID #(148.16-1-16), for Sign Variances form Section 207-32B to allow for the
installation of nonbusiness identification signs on two (2) building’s frontage where
not allowed by code. All as described on application and plans on file.

Application of Daniele SPC, LLC, owner of property located at 2740 Monroe
Avenue, for an Area Variance from Sections 203-84B(20)(a) and 203-84B(20)(e) to
allow for outdoor storage in a side yard unscreened in lieu of the rear yard screened
by a 6 ft. high fence as rcquired by code. All as described on application and plans
on file.

Application of FSI Construction / Frank Imburgia, owner of property located at 3300
Brighton Henrietta Town Line Road, for an Area Variance from Section 203-164A
to allow front yard parking (along Brighton Henrietta Town Line Road and Canal
View Blvd.) Wherc not allowed by code. All as described on application and plans
on file.

CHAIRPERSON:  Announce that public hearings are closed.

NEW BUSINESS:

NONE

OLD BUSINESS:

1A-07-22

1A-08-22

Application of Save Monroe Ave., Inc. (2900 Monroe Avenue LLC, Cliffords of
Pittsford L.P., Elexco Land Services, Inc., Julia Kopp, Mike Boylan, Anne Boylan
and Steven DePerrior) appealing the issuance of two building permits (4™ building
and 5" building) by the Town of Brighton Building Inspector (pursuant to Section
219-3) to the Daniele Family Companies, developer of the Whole Foods project
located at 2740 / 2750 Monroe Avenue. All as described on application and plans
on file. TABLED AT THE JANUARY 5, 2022 MEETING.

Application of Brighton Grassroots, LLC, appealing the issuance of two building
permits (4™ building and 5" building) by the Town of Brighton Building Inspector
(pursuant to Section 219-3) to the Daniele Family Companies, developer of the
Whole Foods Plaza project located at 2740 / 2750 Monroe Avenue. All as described



on application and plans on file. TABLED AT THE JANUARY S5, 2022
MEETING.

PRESENTATIONS:
NONE
COMMUNICATIONS:

Letter from Maryn Karahan, dated January 29, 2022, in support of 1A-05-22, 387 Bonnie Brae
Avenue.2A-01-22

PETITIONS:

NONE



From: Maryn Karahan <marynkarahan@gmail.com>
Date: Sat, Jan 29, 2022 at 8:26 PM

Subject: Lindsay Agor 387 Bonnie Brae

To: <ramsey.boehner@townofbrighton.org>

Hello,

My name is Maryn Karahan, | am a friend of Lindsay’s and wanted to take a minute to share my
support of her renovation project.

| grew up at 260 Bonnie Brae and | now live off EImwood Ave in Brighton. We are finishing up on our
own addition so | have spent a lot time talking to Lindsay about both of our projects.

Lindsay has put in the time and the energy to ensure her project compliments not only her home that
she loves but also the neighborhood.

She is a very considerate person and | know several neighbors that appreciate her efforts!

Her addition would be done at the highest level and the neighborhood will only benefits from this
action.

Best,
Maryn



State Environmental Quality Review
NEGATIVE DECLARATION
Notice of Determination of Non-Significance
Project Number: 1A-03-22, 1A-04-22, 2A-02-22 Date: 2/02/22

This notice is issued pursuant to Part 617 of the implementing regulations pertaining to
Article 8 (State Environmental Quality Review Act) of the Environmental Conservation Law.

The Brighton Zoning Board of Appeals, as lead agency, has determined that the proposed
action described below will not have a significant effect on the environment and a Draft
Environmental Impact Statement will not be prepared.

Name of Action: 1A-03-22 3300 Brighton Henrietta T L Road, Area Variances
SEQR Status: Unlisted
Conditioned Negative Declaration: No

Description of Action: Application of FSI Construction / Frank Imburgia, owner of property
located at 3300 Brighton Henrietta Town Line Road, for 1) an Area Variance from Section 205-8
to allow an office building to be constructed with a 42 ft. front setback (Brighton Henrietta Town
Line Road frontage) in leu of the minimum 75 ft. front setback required by code; for 2) an Area
Variance from Section 203-129B to allow a new office building and other site improvements
(e.g. parking area) to encroach into the 100 ft. natural vegetative watercourse EPOD buffer where
not allowed by code; and 3) for an Area Variance from Section 203-164A to allow front yard
parking (along Brighton Henrietta Town Line Road and Canal View Blvd.) Where not allowed
by code.

Location: 3300 Brighton Henrietta Town Line Rd.
Reasons Supporting This Determination:

After considering the action contemplated and reviewing the Environmental Assessment
Form prepared by the applicant and the Criteria for determining significance in the SEQR
regulations (6 N.Y.C.R.R. Section 617.11), the Town Planning Board finds that the proposed
action will not have a significant impact on the environment based on the following finding:

1. Soil erosion control measures will be implemented during and after construction based
upon a detailed grading and erosion control plan.

2. There will be disturbance in the EPOD and floodplain that will be minimized and
additional plantings will be added to the area outside the floodway. The building is located
outside of the floodplain.



3. A traffic survey was completed and showed that the proposed development will not
negatively affect street networks or intersections. Monroe County Department of Transportation
has reviewed and approved the project. All required County permits will be obtained.

4. Some areas in the floodplain will be filled affecting flood storage, however enough
compensatory storage is proposed to result in net positive flood storage on site.

5. The site will be serviced by sanitary sewers and public water. There appears to be
adequate capacity to service the proposed development.

6. The storm water drainage system is designed and will be constructed in accordance with
all applicable Town requirements and designed in a manner so as to mitigate storm water
pollutant loads.

7. The requirements of the State Environmental Quality Review Law have been complied
with.

8. The duration of all impacts will be short term in nature.

9. There will be no resources of value irreversibly lost.

10.  No threatened or endangered species of plants or animals will be affected by this project.

For further information:

Contact Person: Ramsey A. Boehner, Environmental Review Liaison Officer
Address: Town of Brighton
2300 Elmwood Avenue

Rochester, N.Y. 14618

Telephone: (585)784-5229



State Environmental Quality Review
NEGATIVE DECLARATION
Notice of Determination of Non-Significance
Project Number: ER-1-22 / 1A-06-22 Date: January 5, 2022

This notice is issued pursuant to Part 617 of the implementing regulations pertaining to
Article 8 (State Environmental Quality Review Act) of the Environmental Conservation Law.

The Brighton Zoning Board of Appeals, as lead agency, has determined that the proposed
action described below will not have a significant effect on the environment and a Draft
Environmental Impact Statement will not be prepared.

Name of Action: Application of Clinton Signs, Inc., agent and Dorell, Inc.
SEQR Status: Unlisted
Conditioned Negative Declaration: No

Description of Action: Application for a sign variances from Section 207-32B to allow for the
installation of nonbusiness identification signs on two (2) building’s frontage where
not allowed by code.

Location: 2654 West Henrietta Road (Tax ID #148.16-1-15) and 2674 West Henrietta Road
(Tax ID # (148.16-1-16), Brighton N.Y., Monroe County

Reasons Supporting This Determination:

Based on information submitted to the lead agency and after considering the action contemplated
and reviewing the Environmental Asscssment Form prepared by the applicant, the Criteria for
determining significance in the SEQR regulations and other supplemental information,
documentation, testimony and correspondence, the Town Zoning Board Appeals finds that the
proposed action will not have a significant impact on the environment based on the following
findings:

1. Air, Water, Waste, Erosion. Drainage, and Site Disturbance.

The proposed signage will be located on the building fagade. There will be no ground
penetration, no alteration of the carth surrounding, and there will no impact on any of
water quality, watercourse flood-carrying capacities. The proposed project will not
create any significant adverse impact in the existing air quality or water quality, nor in
solid waste production, nor potential for erosion, nor promote flooding or drainage
problems.



. Noise. Visual, and Neighborhood Character.

The proposed signage will not impact the neighborhood character of the surrounding area
nor will it create any adverse noise or visual impacts. The project is located in a
commercial area which abuts West Henrietta Rd. There are no additions or increase in
building density proposed as part of this Project.

The nature of the of the applicant’s request is consistent with the existing uses within the
surrounding commercial area.

The proposed signage will not be detrimental to the health, safety or general welfare of
persons residing or working in the area of the proposed use or will not be detrimental or
injurious to the property and improvements in the area or to the general welfare of the
Town.

. Agriculture, Archeology, Historic, Natural, or Cultural Resources.

The proposed signage will be installed on an existing building(s). The proposed signage
will not adversely impact agricultural, archeological, historical, natural, or cultural
resources. There are no known archaeological resources within project site.

. Vegetation. Fish. Wildlife, Significant, Habitats. Threatened or Endangered Species.
Wetlands. Flood Plains.

The proposed signage will not have a significant adverse impact on plant or animal life.
The property does not host any threatened or endangered species, and therefore the
proposed signage will have no impact on any threatened or endangered species. There
are no State or Federal wetlands on the property, and the project is not within any
designated floodway or floodplain. Therefore, the proposed signage will have no
significant adverse impact on any wetlands or floodplains.

. Community Plans, Use of Land. and Natural Resources.

The proposed signage will be located in a BF-2 General Commercial District and will
need to obtain a sign area variance to allow for the installation of the signage. The
Town’s Comprehensive Plan does not specifically address the property. The proposed
signage will be installed on an existing building(s) and will have no adverse impacts on
the natural resources found on the site.

Critical Environmental Area.

The proposed signage will not have an impact on any designated Critical Environmental
Area as set forth in 6 N.Y.C.R.R. Section 617.14(g).



o®

7. Traffic.

The proposed signage will not generate any additional vehicle trips to or from the project
site. The proposed signage will not have a significant adverse impact on vehicular,
bicycle, or pedestrian traffic. Thus, the Project will not result in any significant adverse
traffic impacts.

8. Public Health and Safety.

The proposed signage will not have a significant adverse impact on public health or
safety. The proposed signage is subject to all applicable Federal, State, and Local laws,
regulations, and code requirements including all requirements.

Pursuant to SEQRA, based on the abovementioned information, documentation, testimony,
correspondence, and findings, and after examining the relevant issues, including all relevant
issues raised and recommendations offered by involved and interested agencies and Town Staff,
the Lead Agency determines that the Project will not have a significant adverse impact on the
environment, which constitutes a negative declaration, and, therefore, SEQRA does not require
further action relative to the Project.

The Lead Agency has made the following additional determinations:
A. The Lead Agency has met the procedural and substantive requirements of SEQRA.

B. The Lead Agency has carefully considered each and every criterion for determining the
potential significance of the Project upon the environment as set forth in SEQRA, and the Lead
Agency finds that none of the criteria for determining significance set forth in SEQRA would be
implicated as a result of the Project.

C. The Lead Agency has carefully considered (that is, has taken the required “hard look™ at)
the Project and the relevant environmental impacts, facts, and conclusions in connection with
same.

D. The Lead Agency has made a reasoned elaboration of the rationale for arriving at its
determination of environmental non-significance, and the Lead Agency’s determination is
supported by substantial evidence, as set forth herein

E. To the maximum extent practicable, potential adverse environmental impacts will be
largely avoided or minimized by the Applicant’s careful incorporation in its application materials
of measures designed to avoid such impacts that were identified as practicable.

Date Issued: January 5, 2022

For Further Information: Contact Ramsey A. Boehner, Environmental Review Liaison Officer,
Building and Planning Department, Town of Brighton, 2300 EImwood Avenue, Rochester, New
York 14618, (585) 784-5229 or ramsey.boehner@townotbrighton.org



Planning Board

0 Executive Secretary — Ramsey Boehner

Town of

Brighton

State Environmental Quality Review
NEGATIVE DECLARATION
Notice of Determination of Non-Significance

Project Number: 12A-03-21 & 12A-04-21 Date: November 30, 2021

This notice is issued pursuant to Part 617 of the implementing regulations pertaining to
Article 8 (State Environmental Quality Review Act) of the Environmental Conservation Law.

The Brighton Zoning Board of Appeals,, has determined that the proposed action
described below will not have a significant effect on the environment and a Draft Environmental
Impact Statement will not be prepared.

Name of Action: 12A-03-21 30 Jefferson Rd — Use and Area Variance
SEQR Status: Unlisted
Conditioned Negative Declaration: No

Description of Action: Application of Jerry Goldman, attorney, and Jagdish Kaur, owner of
property located at 30 Jefferson Road, for a Use Variance from Section 203-93A to allow a retail
liquor store to be located in an IG Light Industrial District where not allowed by code and for an
Area Variance from Section 205-18A to allow front yard parking where not allowed by code.

All as described on applications and plans on file.

Location: 30 Jefferson Rd
Reasons Supporting This Determination:

After considering the action contemplated and reviewing the Environmental Assessment
Form prepared by the applicant (Part I) and Town Staff (Parts II & III) and the Criteria for
determining significance in the SEQR regulations (6 N.Y.C.R.R. Section 617.11), the Town of
Brighton Zoning Board of Appeals finds that the proposed action will not have a significant
impact on the environment based on the following finding:

2300 Elmwood Avenue Rochester, New York 14618 www.townofbrighton.org
Ramsey.Boehner@townofbrighton.org 585-784-5229



1.

Air, Water, Waste, Erosion, Drainage, and Site Disturbance.

The proposed Project is taking place on a previously disturbed site with most areas of
disturbance taking place in previously disturbed areas. The site is relatively flat and the
proposal does not significantly alter grade or drainage on the site. The proposed use is
retail in nature and in itself will not disturb the site beyond the work done during the site
improvement. Soil erosion control measures will be implemented during and after
construction based upon a detailed grading and erosion control plan. The storm water
drainage system will be designed and will be constructed in accordance with all
applicable Town requirements. The proposed use is a retail liquor store will not create a
substantial increase in solid waste production.

The proposed Project will not create any significant adverse impact in the existing air
quality or water quality, nor in solid waste production, nor potential for erosion, nor
promote drainage problems.

Noise, Visual, and Neighborhood Character.

The Project will not impact the neighborhood character of the surrounding area nor will it
create any adverse noise or visual impacts. The Project is located in a currently vacant
building in an industrial district. The proposed use and alterations will improve the
overall look of the property by improving the building, adding landscaping, and cleaning
up the property and building. Noise generated will be from vehicle traffic and it is not
adjacent to residential areas.

The nature of the improvements to be made as part of this Project and the intensity of the
proposed use are less than the existing uses within the surrounding area.

The Project will not be detrimental to the health, safety or general welfare of persons
residing or working in the area of the proposed use or will not be detrimental or injurious
to the property and improvements in the area or to the general welfare of the Town.

. Agriculture, Archeology, Historic, Natural, or Cultural Resources.

The Project will not adversely impact agricultural, archeological, historical, natural, or
cultural resources. The EAF Mapper Summary Report indicates that the project area is
located near archaeologically sensitive areas. Proposed improvements are taking place
on a previously disturbed site. There are no known archaeological resources within
project site.



4. Vegetation, Fish, Wildlife, Significant. Habitats, Threatened or Endangered Species,
Wetlands, Flood Plains.

The Project will not have a significant adverse impact on plant or animal life. The
property does not host any threatened or endangered species, and therefore the Project
will have no impact on any threatened or endangered species. The Project is within a
Watercourse Environmental Overlay District (EPOD) and parts of the proposed new front
yard parking are located within a floodplain. The Project will be required to obtain an
Environmental Overlay District Permit and Site Plan Modification approval from the
Brighton Planning Board and must compensate for any impact to the flood plain and
mitigate impacts to the EPOD. There are no wetlands located on the Project site.

The improvements will be short term and will not result in extended disturbance to the
property. Therefore, the Project will have no significant adverse impact on wetlands or
the floodplain.

5. Community Plans, Use of Land, and Natural Resources.

The Project is located in an IG — Light Industrial District and as part of this application is
applying for an area variance to allow for the installation of parking in the front yard.
They also seek a use variance to allow for a retail liquor store where one is not allowed
by code. The Town’s Comprehensive Plan does not specifically address the property.
The Project changes will be installed on already disturbed areas and will have no adverse
impacts on the natural resources found on the site.

6. Critical Environmental Area.

The Project will not have an impact on any designated Critical Environmental Area as set
forth in 6 N.Y.C.R.R. Section 617.14(g).

7. Traffic.

The proposed Project will generate more vehicle trips to or from the project site but is
located on two significant roads and will not significantly increase traffic to these roads.
The Project will not have a significant adverse impact on vehicular, bicycle, or pedestrian
traffic. Thus, the Project will not result in any significant adverse traffic impacts.



8. Public Health and Safety.

The Project will not have a significant adverse impact on public health or safety. The
Project is subject to all applicable Federal, State, and Local laws, regulations, and code
requirements including all requirements.

For further information:
Contact Person: Ramsey A. Boehner, Environmental Review Liaison Officer
Address: Town of Brighton

2300 Elmwood Avenue

Rochester, N.Y. 14618

Telephone: (585)784-5229



At a meeting of the Zoning
Board of Appeals of the Town
of Brighton, held at the
Brighton Town Hall, 2300
Elmwood Avenue, Brighton, N.Y.
on the 2nd day of February,
2022, at approximately 7:00

p.m.

PRESENT:
Dennis Mietz, Chairperson

Andrea Tompkins Wright

Judy Schwartz

Kathleen Schmitt

Edward Premo

Heather McKay-Drury (recused)
Zoning Board of Appeals Members

Rick DiStefano, Secretary
Kenneth W. Gordon, Town Attorney

WHEREAS, on or about December 9, 2021, Save Monroe Ave, Inc.
(2900 Monroe Avenue, LLC, Cliffords of Pittsford, L.P., Elexco Land
Services, Inc., Julia D. Kopp, Mark Boylan, Ann Boylan and Steven M.
Deperrior) (collectively, “SMA”) filed Application 1A-07-22 (the
“Appeal”) with the Town of Brighton Zoning Board of Appeals (the
“ZBA"”) appealing the Town of Brighton Building Inspector’s issuance of
Building Permit No. 20210374 (the “Fourth Building Permit”) and
Building Permit No. 20210373 (the "“Fifth Building Permit”) to the
Daniele Family Companies (the "“Developer”) for the Whole Foods Plaza
project located at 2740 Monroe Avenue, 2750 Monroe Avenue, 2800 Monroe
Avenue, a portion of, 175 Allens Creek Road and a portion of 2259
Clover Street; and

WHEREAS, the Appeal requests that the ZBA: (i) annul and reverse
the issuance of the Fourth Building Permit and Fifth Building Permit;
(ii) determine that the Developer has failed to confirm that it has
met all of the required conditions set forth under New York State law,
and in the Brighton Town Code and the Incentive Zoning and Site Plan
approvals necessary for the issuance of the Fourth Building Permit and
Fifth Building Permit; and (iii) award SMA all costs and fees
associated with the Appeal; and

WHEREAS, on January 5, 2022, the ZBA held a regular meeting,
which was duly noticed and published as required by law; and

WHEREAS, on January 5, 2022, the ZBA held a properly noticed
public hearing with respect to the Appeal, and during the public
hearing all persons desiring to speak on the Appeal were heard, and



such persons also submitted documents and other correspondence for
consideration by the ZBA, and all those materials were considered by
the ZBA as part of the record for the Appeal; and

WHEREAS, on January 5, 2022, the ZBA closed the public hearing
and commenced deliberations with respect to the Appeal; and

WHEREAS, on February 2, 2022, the ZBA held a regular meeting,
which was duly noticed and published as required by law, where the ZBA
continued its deliberations with respect to the Appeal.

NOW, THEREFORE, on Motion of
; it is hereby

, Seconded by

RESOLVED, each of the Whereas Clauses in this Resolution are
incorporated by reference as specific findings of this Resolution and
shall have the same effect as the other findings herein, and be it
further

RESOLVED, that after duly considering all the evidence before it,
the ZBA in all respects accepts, approves, adopts, and confirms the
Findings set forth as Attachment A, which Findings are incorporated
herein in their entirety; and

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the ZBA affirms the issuance of
the Fourth Building Permit and Fifth Building Permit; and be it
further

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the Appeal is denied.

UPON ROLL CALL VOTE, the vote was as follows:

Dennis Mietz, Chairperson Voting
Andrea Tompkins Wright, Board Member Voting
Judy Schwartz, Board Member Voting
Kathleen Schmitt, Board Member Voting
Edward Premo, Board Member Voting
Heather McKay-Drury, Board Member Voting RECUSED

This Resolution was thereupon declared adopted.

Dated: February 2, 2022



ATTACHMENT - A



FINDINGS
TOWN OF BRIGHTON ZONING BOARD OF APPEALS
APPLICATION 1A-07-22

Application of Save Monroe Ave., Inc., et al., appealing the issuance
of two building permits (4*" building and 5 building) by the Town of
Brighton Building Inspector to the Daniele Family Companies, developer
of the Whole Foods project located at 2740 / 2750 Monroe Avenue.

BACKGROUND
I. Project Background
1. On February 25, 2015, the Daniele Family Companies (the

“Developer” or “Daniele”) submitted an application to the Town of
Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza (the “Project”).

2. The Project is located on certain property consisting of
approximately 10.1 +/- acres of land located at 2740 and 2750 Monroe
Avenue in the Town of Brighton (the “Project Site”).

3. Following receipt of the Developer’s application for
Incentive Zoning and pursuant to the New York State Environmental
Quality Review Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of the Project, and directed a coordinated review with
potential involved agencies and interested agencies.

4, The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
On March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive Zoning Approval”).

5. Subsequently, the Developer submitted to the Town of
Brighton Planning Board (the “Planning Board”) applications for the
following Project approvals: (i) Preliminary and Final Site Plan
Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover Street, as set forth in more detail in
applicable application materials and plans on file (the “Site Plan
Approval”) ; (ii) Site Plan modification to construct shared parking
and access, known as the Access Management Plan (“AMP”), on and across
2835 Monroe Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2787
Monroe Avenue, 2775 Monroe Avenue, 2735 Monroe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to raze a vacant 10,800 +/- sf



restaurant building and a vacant 44,600 +/- sf bowling alley on
property located at 2740 Monroe Avenue and 2750 Monroe Avenue as set
forth in applicable application and plans on file; (iv) Demolition
Review and Approval to raze a restaurant building on property located
at 2800 Monroe Avenue as set forth in applicable application materials
and plans on file ([iii] and [iv] are collectively “the Demolition
plan Approval”); (v) Preliminary and Final Subdivision/Resubdivision
Approval to combine and reconfigure several lots into two on
properties located at 2740, 2750 and 2800 Monroe Avenue, 2259 Clover
Street and 175 Allens <Creek Road as set forth in applicable
application and plans on file; (vi) Preliminary and Final Subdivision
Approval to create two lots from one on property located at 175 Allens
Creek Road, as set forth in applicable application materials and plans
on file ([(v] and [vi] are collectively, the “Subdivision Approval”)
(each of the forgoing applications may be referred to collectively as
“the Planning Board Approvals”).

6. The Planning Board was identified as an Involved Agency
under SEQRA due to its authority to make discretionary decisions with
respect to the Planning Board Approvals. The Planning Board completed
its review of the potential impacts of the Project in accordance with
the requirements of SEQRA and by Resolution dated August 15, 2018
adopted its Findings Statement. '

7. On August 15, 2018, the Planning Board approved, with
conditions, the Demolition Plan Approval.

8. On September 17, 2018, the Planning Board approved, with
conditions, the AMP Approval, the Subdivision Approval, and the Site
Plan Approval.

9. On January 9, 2019, the Developer and the Town entered into
the Amenity Agreement for the Project, which contains the parties’
agreement relative to the amenities being offered to the Town by the
Developer in exchange for the 1incentives to be granted to the
Developer by the Town in connection with the Incentive Zoning
Approval.

II. First Building Permit and Appeal by SMA

10. On July 20, 2020, the Town of Brighton Building Inspector
{the ™“Building Inspector”) issued Building Permit No. 20180487 (the
“First Building Permit”) for the Project. The First Building Permit
was for “site work & construction of a building shell for a 1996sf
building to include future retail tenants (Star Bucks).”

11. On August 4, 2020, Save Monroe Ave, Inc. (2900 Monroe
Avenue, LLC, Cliffords of Pittsford, L.P., Elexco Land Services, Inc.,
Julia D. Kopp, Mark Boylan, Ann Boylan and Steven M. Deperrior)
(collectively, “SMA”) filed an application with the Town of Brighton
Zoning Board of Appeals (the “ZBA”) appealing the Building Inspector’s



issuance of the First Building Permit for the Project (the “First
Appeal”).

12. On December 2, 2020, the ZBA denied the First Appeal
pursuant Resolution and Findings attached as Exhibit 1.

13. On January 4, 2021, SMA commenced an Article 78 proceeding
challenging the ZBA’s Resolution and Findings upholding the issuance
of the First Building Permit. See Save Monroe Ave., Inc. v. Town of
Brighton, New York Office of the Building Inspector, Index No.
E2021000033. The first cause of action alleged the Town failed to
confirm the Developer’s compliance with the cross-access easements for
the AMP on the ground that the mortgage holder’s approval of the same
was absent. The second cause of action alleged the Town improperly
allowed multiple phase construction on the ground that the Building
Permit covered erection of only the drive-thru Starbucks although the
Project was required to be single phase.

14, Pursuant to Decision dated April 13, 2021, and Order and
Judgment dated June 5, 2021, Supreme Court, Monroe County, among other
things, denied SMA’s first and second causes of action in the original
Verified Petition.

III. The Second Building Permit and Second Appeal by SMA

15. On January 20, 2021, . the Building Inspector issued
Building Permit No. 20200419 (the “Second Building Permit”) for the
Project. The Second Building Permit was for “Building #2, construct a
building shell for future retain tenant(s) approx. 22,380 sf tenant
space and 22,700 sf building footprint.”

16. On May 3, 2021, SMA filed an application with the ZBA
appealing the Building Inspector’s issuance of the Second Building
Permit for the Project (the “Second Appeal”).

17. On July 7, 2021, the ZBA denied the Second Appeal pursuant
Resolution and Findings attached as Exhibit 2.

18. On August 4, 2021, SMA commenced an Article 78 proceeding
challenging the ZBA’s Resolution and Findings upholding the issuance
of the Second Building Permit. See Save Monroe Ave., Inc. v. Town of
Brighton, New York Office of the Building Inspector, Index No.
E2021007288. The first cause of action alleged the Second Building
Permit allowed construction of Building #2 larger than the size
depicted in the Site Plan Approval. The second cause of action
alleged town failed to obtain sufficient cross—-access easements to
implement the AMP. The third cause of action alleged the Third
Building Permit improperly allowed multiple phase construction. The
fourth cause of action alleged a violation of the Open Meetings Law.

19. Pursuant to Decision dated November 29, 2021, and Order
and Judgment dated January 3, 2022, Supreme Court, Monroe County,



denied SMA’s first and fourth causes of action and dismissed SMA’s
second and third causes of action in the Amended Verified Petition.

Iv. The Third Building Permit and the Third Appeal by SMA

20. On May 21, 2021, the Building Inspector issued Building
Permit No. 20200504 (the “Third Building Permit”) for the Project.
The Third Building Permit was for ™“Building #1, a 50,000 sf building
shell for future retail tenant.”

21. On or about July 15, 2021, SMA filed an application with
the ZBA appealing the Building Inspector’s issuance of the Third
Building Permit for the Project (the “Third Appeal”}).

22. On November 3, 2021, the ZBA denied the Third Appeal
pursuant to Resolution and Findings attached as Exhibit 3.

V. The Fourth Building Permit and Fifth Building Permit, and the
Current Appeal

23. On October 13, 2021, the Building Inspector issued
Building Permit No. 20210374 (the ™“Fourth Building Permit”) and
Building Permit No. 20210373 (the “Fifth Building Permit”) for the
Project. The Fourth Building Permit was for “Building #4,
construction of a 6,117 sf building shell.” The Fifth Building Permit
was for “Building #5, construction of a 3,200 sf building shell.”

24. On or about December 9, 2021, SMA filed an application with
the ZBA appealing the Building Inspector’s issuance of the Fourth
Building Permit and Fifth Building Permit (the “Appeal”).

25. SMA submitted the following documents in support of the
Appeal: (i) Town of Brighton Zoning Board of Appeals Application,
dated December 9, 2021; (ii) Appeal/Notice of Appeal, dated December
9, 2021, with Exhibits A-C; and (iii) copy of Project site plan.

26. On December 27, 2021, in accordance with Town Law 267-
a(5) (b), the Building Inspector filed with the ZBA the administrative
record with bates numbers ZBA000001-ZBA000200. The Building Inspector
also submitted to the ZBA a letter, dated December 27, 2021, in
opposition to the Appeal.

27. On January 5, 2022, the ZBA conducted the public hearing.

DOCUMENTS CONSIDERED BY THE ZBA

28. The ZBA has considered the following documents in
connection with the Appeal: (i) Letter from Hodgson Russ LLP, dated
December 9, 2021, enclosing documents associated with the Appeal; (ii)
Town of Brighton Zoning Board of Appeals Application, dated December
9, 2021; (iii) Appeal/Notice of Appeal, dated December 9, 2021, with
Exhibits A-C; (iv) copy of Project Site Plan; (v) Administrative



record with bates numbers ZBA000001-ZBA000200; and (vi) Letter from
Building Inspector, dated December 27, 2021.

JURISDICTION AND STANDARD OF REVIEW

29, The ZBA is authorized to hear and decide appeals from and
review any order, requirement, decision, interpretation or
determination made by an administrative official to decide the
“meaning of any portion of the text of Comprehensive Development
Regulations or of any condition or requirement specified or made under
the provisions of the Comprehensive Development Regulations.”
Brighton Town Code 219-2(A) (1); see also Town Law 267-a(4).

30. In accordance with Town Law 267-b(l), the ZBA’s standard of
review with respect to the Appeal is de novo, such that the ZBA “may
reverse or affirm, wholly or partly, or may modify the order,
requirement, decision, interpretation or determination appealed from
and shall make such order, requirement, decision, interpretation or
determination as in its opinion ought to have been made in the matter
by the administrative official charged with the enforcement of such
ordinance or local law and to that end shall have all the powers of
the administrative official from whose order, requirement, decision,
interpretation or determination the appeal is taken.”

FINDINGS OF FACT AND DETERMINATIONS

After considering all the proof and evidence before it, the ZBA:
(1) affirms the Building Inspector’s issuance of the Fourth Building
Permit and Fifth Building Permit; (ii) denies the Appeal; and (iii)
makes the following determinations, findings, and interpretations:

I. Cross-Access Easements for the Access Management Plan and
Construction Sequencing

31. SMA alleges in the Second Ground for Appeal that the
Developer failed to meet the conditions set forth in the Incentive
Zoning Approval for failure to obtain valid and necessary cross-access
easements for the AMP. SMA alleges in the Third Ground for Appeal
that the Developer did not comply with the Comprehensive Development
Regulations because the Developer obtained a permit allegedly allowing
for phased construction in violation of the terms and conditions of
the Incentive Zoning Approval and SEQRA findings for the Project.

32. The Second and Third Grounds for Appeal were alsc raised by
SMA in the First Appeal, Second Appeal, and Third Appeal.

33. In the ZBA’s Resolution and Findings denying the First
Appeal, the ZBA found, among other things, that: (i) the cross-access
easements were executed by the grantor, recorded and enforceable, and
satisfactory to substantively implement and construct the AMP; (ii)
the First Building Permit authorizes site work for the entire Project
Site; (iii) construction is occurring in a single phase in accordance



with the Incentive Zoning Approval and Site Plan Approval; and (iv)
the Town reasonably and rationally required construction to proceed in
sequences to mitigate overall disturbance of the Project Site, and to
manage stormwater and control erosion. The foregoing findings were
also incorporated by reference in the ZBA’s Resolution and Findings
denying the Second Appeal and Third Appeal.

34. SMA also raised these issues in an Article 78 proceeding
challenging the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal. Supreme Court has upheld the

issuance of the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal, holding that: (i) SMA is not
“awarded any form of Article 78 relief related to the cross-access
easements part of the Building Permit or ZBA appeals results”; and
(ii) SMA is not ™“awarded any Article 78 relief in regard to the
construction schedule aspect of the Building Permit or ZBA appeals
results.”

35. The ZBA finds that the Second and Third Grounds for Appeal
are barred by the doctrines of <collateral estoppel and/or res
judicata. The claims and issues associated with the cross-access
easements and alleged phased construction now raised by SMA in
connection with the Appeal were before the ZBA and Supreme Court in
connection with the First Appeal, and were decided against SMA.

36. SMA also raised these issues in an Article 78 proceeding
challenging the Second Building Permit and the ZBA’s Resolution and
Findings denying the Second Appeal. Supreme Court has upheld the

issuance of the Second Building Permit and the ZBA’s Resolution and
Findings denying the Second Appeal, holding that SMA’s cross-access
easements and phased construction claims are not the subject of fresh
judicial review under res judicata and/or collateral estoppel.

37. With respect to the merits of the Second and Third Grounds
for Appeal, the ZBA adopts and incorporates by reference as if more
fully set forth herein paragraphs 27 through 44 and 66 through 83 of
its Findings of Fact and Determinations adopted on December 2, 2020,
in connection with the First Appeal. See Ex. 1.

38. This portion of the Appeal is denied.

II. Square Footage of Building #4 and Building #5

39. SMA alleges in the First Ground for Appeal that the Fourth
Building Permit and Fifth Building Permit allow the construction of
buildings (Building #4 and Building #5) larger than the size approved
in the Site Plan.

40. Section 73-12(A) of the Brighton Town Code provides that
the Building Inspector “shall review or cause to be reviewed
applications for permits, together with the plans, specifications and
documented filed therewith.”



41. Section 73-12(B) of the Brighton Town Code provides that
“[u]pon the payment of the required fee, with the approval of the
Associate Planner and upon satisfactory proof being given that the
applicant is in compliance with the applicable provisions, rules and
regulations of this article and of the Comprehensive Development
Regulations, a permit may be issued by and bear the name and signature
of the Building Inspector(s) or Fire Marshal, as may be appropriate.”

42. Section 225-1 of the Comprehensive Development Regulations
provides that “[n]Jo building permit shall be issued unless the
proposed construction or use is in full conformity with all provisions
of the Comprehensive Development Regulations.”

43, Section 225-3(B) of the Comprehensive Development
Regulations provides that “[n]o building permit shall be issued for
any building subject to site plan approval by the Planning Board, or
subject to review by the Architectural Review Board, except in
conformity with the plans approved by either or both of the said
Boards as appropriate.”

44. The approved Site Plan depicts Building #4 as having a
footprint of 6,250 square feet and Building #5 as having a footprint
of 3,200 square feet. (ZBA000134). The plans filed as part of the
building permit package indicates that Building #4 has a square
footage of 6,117 square feet and Building #5 has square footage of
3,200 square feet. (ZBA00013-14, 21-22).

45. Section 201-5 of the Comprehensive Development Regulations
defines “floor area” as “[t]lhe sum of the gross horizontal area of the
several floors of the building or buildings on a lot, measured from
the exterior faces of exterior walls...” The ZBA finds that the square
footages on the plans are the footprints or floor areas of Building #4
and Building #5.

46. The Developer’s architect has certified that Building #4 is
“6,117 SF gross” and Building #5 is “3,200 SF gross,” and “[t]hese
areas are based on ‘as designed’ dimensions taken at the exterior face
of the exterior walls of each building, being the same as the Passero
AutoCAD drawing referenced above in each case.” (ZBA00031).

47, The ZBA finds that the Fourth Building Permit authorizes
construction of Building #4 at a floor area of 6,117 square feet, 133
square feet less than the square footage referenced on the approved
Site Plan. The ZBA finds that the Fifth Building Permit authorizes
construction of Building #5 at a floor area of 3,200 square feet, the
exact square footage referenced on the approved Site Plan.

48. SMA alleges that the Building Inspector “had no authority
or discretion to issue a building permit that deviated from the size
of Building IV per the approved site plan.”



49. In the ZBA’s Resolution and Findings denying the Second
Appeal, the 2ZBA found that the language of Section 225-3(B) of the
Comprehensive Development Regulations, providing that no building
permit shall be issued except “in conformity with” the site plan, does
not require exact mathematical precision, and allows engineering
tolerances and minor mathematical deviations between the square
footage as shown on a site plan and the square footage on the building
permit.

50. In upholding the ZBA’s Resolution and Findings with respect
to the Second Building Permit, Supreme Court also found that
conformity does not mean identical.

51. The ZBA finds that: (i) the Fourth Building Permit was
issued in conformity with the Site Plan as required by the Brighton
Town Code and Comprehensive Development Regulations; and (ii) the
Fifth Building Permit was issued in conformity with the Site Plan as
required by the Brighton Town Code and Comprehensive Development
Regulations. The ZBA finds that SMA has not met its burden of showing
that the Fourth Building Permit or Fifth Building Permit were not
issued in conformity with the approved Site Plan.

52. SMA alleges that the five approved building permits total
84,397 square feet and, as such, the Project exceeds the Project
approvals by 697 square feet based on the issued building permits.

53. The Incentive Zoning Approval provides as a condition that
“the maximum building development on the [Project Site] shall not
exceed a total of 83,700 square feet.” (ZBA0001l1l1l). The ZBA finds

that the five buildings depicted on the approved Site Plan may not
exceed 83,700 square feet of floor area as a condition of the
Incentive Zoning Approval.

54. The Town has issued five building permits authorizing the
following square footages of floor area for the five Project
buildings: (i) First Building Permit - Starbucks building (1,997

square feet); (ii) Second Building Permit - Building #2 (22,380 square
feet); (iii) Third Building Permit - Building #1 (50,000 square feet);
(iv) Fourth Building Permit - Building #4 (6,117 square feet); and (v)
Fifth Building Permit - Building #5 (3,200 square feet). The ZBA
finds that the building permits authorize construction of five
buildings totaling 83,694 square feet of floor area, which is six
square feet less than the maximum permitted in the Incentive Zoning
Approval.

55. The Developer’s architects have also certified that the
square footage of the five Project buildings is as follows: (i)
Starbucks building - 1,997 square feet; (ii) Building #2 - 22,380
square feet; (iii) Building #1 - 50,000 square feet; (iv) Building #4
- 6,117 square feet; and (v) Building #5 - 3,200 square feet.
(ZBA0O0030-31). The Building Inspector has also confirmed that the
total square footage of the five buildings is 83,694 square feet and



complies with the maximum building development of 83,700 square feet
allowed in the Incentive Zoning Approval. (ZBA00032) .

56. Although not stated in the Appeal, SMA’s calculation of
overall Project square footage includes the square footage of
architectural projections and other elements approved in the First
Building Permit and Second Building Permit. In the ZBA’s Resolution
and Findings denying the Third Appeal, the ZBA found that, according
to the Town Associate Planner, the square footage of buildings on an
approved site plan does not include architectural projections and
other elements, which are utilized by the Town solely to generate the
building permit fee. These items include, among other things,
building canopies and ramps.

57. The ZBA finds that these additional architectural features
and other elements, such as canopies and ramps, to the extent proposed
as part of Building #1, Building #2, and Building #3, do not comprise
the building floor area and, therefore, are not included in the
maximum building development of the Project. Otherwise, a contrary
finding would conflict with the definition of “floor area” contained
in the Comprehensive Development Regulations.

58. The ZBA finds that the overall square footage of five
buildings approved pursuant to the First Building Permit, Second
Building Permit, Third Building Permit, Fourth Building Permit, and
Fifth Building Permit does not exceed 83,700 square feet, and is in
conformity with the Incentive Zoning Approval and Site Plan as
required by the Brighton Town Code and Comprehensive Development
Regulations.

59. This portion of the Appeal is denied.
CONCLUSION
60. In accordance with the records, proceedings, and above

Findings, the 2ZBA finds that: (i) the Building Inspector properly
issued the Fourth Building Permit and Fifth Building Permit in
accordance with the requirements of the Brighton Town Code,
Comprehensive Development Regulations, Incentive Zoning Approval, Site
Plan Approval, and other applicable conditions of approval; (ii) the
Fourth Building Permit and Fifth Building Permit meet all of the
required conditions for the issuance of a building permit as set forth
in the Brighton Town Code, Comprehensive Development Regulations,
Incentive Zoning Approval, and Site Plan Approval; and (iii) the
Developer satisfied all required conditions before the Building
Inspector issued the Fourth Building Permit and Fifth Building Permit.

6l. The ZBA denies SMA’s request for costs and fees associated
with the Appeal.



S

62. The Building Inspector’s issuance of the Fourth Building
Permit and Fifth Building Permit is affirmed, and Appeal is denied in
its entirety. '
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At - a meetlng of. the Zoning
Board -of. Appeals of the Town -
:-of . Brighton, held at_ the

Brighton Town Hall, 2300- S

Elmwood Avenue,

rlghto ., “N; .

PRESENT:.. -
Dennis Mietz, Chairpétsoh’

Kathleen Schmitt . . .

Andrea Tompklns erght

Judy Schwartz

Jeanne Dale .

Jennifer Watson e :
Zoning Board of Appeals Members

Rick Dlstefano, Secretary A
David Dolllnger, Deputy Town Attorney

-

WHEREAS, on August 4, 2020, Save Monroe Ave, Inc. (2900 Monroe
Avenue, LLC, Cllffords of’ Plttsford, L.P.; Elexco Land Serv:.ces, Inc.,
Julia® D. : K0pp, Mark Boylan, ‘Ann - .Boylan . .and Steven M. Deperrlor)
(collectlvely, wgMA¥) Filed Application ~9A-04-20. (the .“Appeal”) with
the Town of Brighton Zoning Board of Appeals {Ehe “ZBA") appeal:.ng the
Town of Brrghton Bulldlng Inspector’s issuance of Building Permit No.
20180487 (the “Bulldlng Permlt”) to the Daniele Family Companies, (the
“Developer”) for the" Whole Foods -Plaza project located at. 2740 Monroe |
Avenue, 2750 Monroe Avenue, 2800 Monroe Aveme, a port:.on of 175

Allens Creek Road and a portlon of 2259 Clover Sstreet (the “Pro:]ect”),
and : o :

WHEREAS, the Appeal requests that the ZBA: (':L) annul and reverse
the issuance of the Building Permit; -(il) .determine that the Developer
has failed to confirm that it has met all of the required ‘conditions
set forth “in the Br:r.ghton Town Code and in the Incentive zoning and
Site Plan approvals necessary for the issuance’ of the Bulldlng Permit;
and (113.) award SMA all costs and fees- assocn.ated with.the Appeal, and

WHEREAS, on September 2, 2020, the ZBA held - a regular meet:l.ng,
which was duly noticded and public as requlred by law; and

WHEREAS, on October 7, 2020, the ZBA held a regular meeting,
which was duly noticed and published as required by law; and

WHEREAS, on Septembex 2, 2020 and contimed on October 7, 2020, .
the ZBA held a properly noticed public heariig with respect to the
Appeal, and during the public hearing all persms desiring to speak on



the Appeal were heard, and such persons also submitted documents and
other correspondence “for - consideration by the ZBA, and all those
materials were cons:Ldered by the ZBA as part of the record for the
APPealr and TR

'W”-wr. : N . ‘
WHEREAS, »Qn ¥October "7, 2020 the ZBA closed the public hearing,
tabled ‘the Appedl, and allowed the%Building Inspector two weeks to .

respond to new information subnitted in connection with the Appeal,
and

WHEREAS, on October 7, 2020, the ZBA commenced deliberations with -

respect to the Appeal, which deliberations were contlnued by the ZBA
at its regular meeting on November 4, 2020; and :

WHEREAS, on November 4, 2020, the ZBA held a regular meet:.ng, R

which was duly notlced and published as required by law. - .

NOW, .THEREFORE, on Motion of #7¢ /e;ﬂgég.;; Mé/@é,ty"Seconded by 2
95, ¢)arson/ o it is hereby |

RESOLVED, each of the Whereas Clauses in this Resolutlon are
incorporated by reference as specific flndlngs of thlS Resolut:.on and
shall have the same effect as the other findings’ herein, and be it
further

RESOLVED, that after duly cons:l.der:l.ng all the evrdence before it;
the ZBA in all respects® accepts, approves, adopts, and .confipms the
Flndlngs set forth as -Attachnment A;: Wh:Lch Frndrngs are :mcorporated _
herein in the:Lr entlrety, and » . N Ve

RESOLVED, “§in accordance wrth the records r proceedrngs, ~and
Flndlngs set forth as Attachment A, the ZBA afflrms the J.ssuance of
the BuJ.ld:Lng Permlt, and be it further . o

RESOLVED, in accordance with the records, proceedings; and
F:Lndlngs set forth as Attachment A, the Appeal is denied.

UPON ROLL CALL VOTE, the vote was as follows:

Den.nls M:Letz, Chairperson Votlng

Kathleen Schmitt, Board Member , Votlng Y
Andrea Tompkins Wright; Board Member Votihg ..(‘
Judy Schwartz, Board Member Voting Vel
Jeanne Dale, Board Member , Voting VeS
Jennifer Watson, Board Mewber , Voting

This Resolution was thereupon declared adopted.

Dated: December 2, 2020
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FINDINGS
TOWN OF BRIGHTON ZONING BOARD OF APPEATLS
APPLICATION 9A-04-20

Application of Save Monroe Ave., Inc., et al., appealing the issuance
of @ building permit (Starbucks Coffee) by the Town of Brighton
Building Inspector (pursuant to Section 219-3) to the Daniele Family

Companies, developer of the Whole Foods project located at 2740 / 2750
Monroe Avenue. ' ) .

BACKGROUND

1. On February 25, 2015, the Daniele Family Companies (the
“Developer” or “Daniele”) submitted an application to the Toim of

Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza (the “Project”).

, 2. The Project is located on certain property consisting of’
approximately 10.1 +/- acres of land located at 2740 and 2750 Monroe
Avenue in the Town of Brighton (the “project Site”). :

3. Following ' receipt of the Developer’s application for
Incentive Zoning and pursuant to the New vork State Environmental
Quality Revieéw Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of the Eroject, and directed a coordinated review with
potential involved agencies and interested agencies.

4. The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
On March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive zoning Approval”) .

5. .Subsequently, the Developer submitted to the Town of
Brighton Planning Board (the “planning Board”} applications for the
following Project approvals: (i) Preliminary and Final Site Plan
Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover street, as set forth in more detail in
applicable application materials and plans On file (the “Site Plan
Approval”) ; (ii) Site Plan modification to comstruct shared parking
and access, known as the Access Management Plan (“AMP”) , on and across
2835 Monroe Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2187
Monroe Avenue, 2775 Monroe Avenue, 2735 Momwoe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to xaze a vacant 10,800 +/- sf
restaurant building and a vacant 44,600 +/- sf bowling alley-on



property located at 2740 Monroe Avenue and 2750 Monro® Avenue as set
forth in applicable application and plans on file; .(iv) Demolition
Review and Approval to raze a restaurant building on property located
at 2800 Monroe Avenué as sét forth in applicable application materials
and plans ofh file ([iii]l and [iv] are: colléctively “j;he_' Demolition
plan Approval”); (v) Preliminary and Final gubdivision/Resubdivision
Approval  to. ,,_qom_bine and reconfigure several lots into two , on
properties Tocated at 2740, ‘9750 and 2800 Monroe Avenue, 2259 Clover
Street  and " 175 Allens’ “Creek Road  as set forth . in applicable
application and’ plans on' file; (vi) Preliminazy and Final subdivision
Approval to creéate two lots from oné on:property located at 175 Allens
Creek ‘Road, as set forth in applicable application materials and plans
on file ([v] and [vi] .are collectively, the wgubdivision Approval”)
(each of the’ forgoing applications may be referred to collectively as
“the Planp;ﬁg,"Bb;{rd Approvals”®). R, :

‘6'.. " ‘The i’iaphing Board was  identified as an fiﬁvbiveic}_ Agency

under . SEQRA due o its authority. to: make discretionary decisions with

respect to the' Planning Board Approvals. The .Planning Board completed
its review of the potential impacts  of ‘the Project in aCCo:;dahce' with
the requirements of SEQRA and by Resolution dated August 15, 2018
adopted its Findings Statement. ‘ .

'7 On August 15, 2018, the Planning Board approved} with
conditions, the Demolition Plan Approval. : '

8. _ On September 17, 2018, the Planning Board approved, with
conditions, the AMP Approval; the Subdivision }jpproval, and the Site -
Plan Approval. SERT '

9. oh ‘January 9, 2019, the Developer and the Town entered into
the Amenity Agreement for the Project, which contains the parties’
agreement relative to the amenities being offered to the Town by the
Developer in exchange Zor the incentives to be granted to the
Developer by the Town in conhection with the Incentive Zoning
Approval. . . :

10. On July 20, 2020, the Town of. Brighton Building Inspector
(the “Building Inspector”) issued Building Pemit No. 20180487 (the
“Building Permit”) for the project. The Building permit is for “site
work & construction of  a ‘building-shell for a 1996sf building to
include future retail tenants (Star Bucks) .”

11. On BAugust’ 4, 2020, Save Monroe -Ae, Inc. (2300 Monroe
Avenue, LLC, Cliffords of pittsford, L.P., Elewxo Land Services, Inc.,
Julia D. Kopp, Mark Boylan, Ann Boylan aund Steven M. Deperriot)
(collectively, “SMA") filed an application with the Town of Brighton
zoning Board of Appeals (the “ZBA") appealing the Building Inspector’s
issuance of the Building Permit for the Project (the “Appeal”).

12. SMA submitted the . following docummts in support of the
Appeal: (i) Town of Brighton Zoning Boaxd «f Appeals Application,



dated August 3, 2020; and (ii) Appeal/Notice of-Appeal, dated August
3, 2020, with Exhibits A-G. - . '

13. SMA submitted a letter to the -ZBA, dated August 26, 2020,

together with the Affidavit of Aaron M.. Saykin, sWorn ‘to August 26, ’

2020, with Exhibits 1-5.

14 On September 2, 2020, the ZBA g:onducted the public hea:’igd;'
The ZBA tabled the application and continued the. public hearing in

order to.réceive and file SMA’s . Bugust 26, 2020 materials and granted ..

the Builélj:ng Inspector until September 23, 2020 to.submit his response
to the Appeal. B . T | .

15. On September 23, 2020, in accordance with Town ILaw 267-
a(5) (b), the Building Inspector filed with the ZBA the administrative
record with bates numbers ZBA000001-ZBA010543. The Building Inspactor
also submitted to the ZBA a letter, dated September. 23, 2020, in
opposition to the Appeal and a spreadsheet containing an outline of
the arguments raised in the Appeal, the Building Inspector’s respomse,
and references to the administrative record. S

16. On September 23, 2020, the Developer submitted a letter
with enclosures to the ZBA. S '

17. On October 5, 2020, the Developer sulmitted.a letter to the
ZBA. .

18. oOn October 7, 2020, the %ZBA continued the public hearing.
The ZBA closed the public hearing on October 7, 2020, but granted the
Building Inspector permission antil October 21, 2020 to submit a
responsé to supplemental submissions made by Brighton Grassroots, LLC
(“BGR”) in its related appeal 10A-02-20.

19. On October 21, 2020, the - Building Inspector submitted to
the ZBA a letter, and an updated spreadsheet containing an outline of
the arguments raised in the Appeal and the Building Inspectol’s
response that incorporates reference to BGR’s additional submissions.
The Building Inspector also filed with the ZIA ‘additional documents
with bates numbers ZBA010544-010581. : '

DOCUMENTS CONSIDERED BY THE ZBA

20. The ZBA has considered the fillowing documents in
connection with the ZAppeal: (1) Town of Brighton Zoning Board of
Appeals Application; dated August 3, 2020; (2) Appeal/Notice of
Appeal, dated August 3, 2020, with Exhibits A~; (3) SMA letter to the
ZBA, dated August 26, 2020; (4) Affidavit of Myon M. Saykih, sworn to
August 26, 2020, with ‘Exhibits 1-5; (5) Aduinistrative record with
bates numbers ZBAD00001-ZBA010543; (6) Letter from Building Imspectox,
dated September 23, 2020, and spreadsheet; (7) Letter from Warren
Rosenbaum, Developer’s Counsel,. dated Septembec 23, 2020; (8) Letter

from Warren Rosenbaum, Developer’s Counsel, dated October 3, 2020,

pu—



with enclosures; (9) Letter from Building Thspector, dated October 21,
2020, and updateéed spreadsheet, (10) RAdditional documents submitted .by. .
the Building Inspector with bates number 7BA010544-010581; (11) Email.
from Howie Jacobson, dated September 2 r 2020; and (12) Email from Paul
Adams, .dated October 16, 2020. T .

JURISD:[CTION P..ND STANDARD O'.E' REVIEW

21'f The ZBA 1s authorized to hear and dec:.de appeals from and

review any ordér, requlrement, ++degision, - interpretation = or

detemlnatlon made by ‘an ’ admlnlstratlve Offl.Clal to decide .the - '-.-

“meaning of any port:Lon of- the text -of. conprehensive Development .
Regulatlons or of ‘@ny cond:Lt:Lon or requlrement specified or ‘made under
the provisions of the Comprehens:.ve " Development . Regulations.”
Brlghton Town Code 219- 2(A) (1); see also Town Lav 267—a(4)

22., In accordance with Town Law" 267—b(1), the ZBA’S standard of ..

review. w:.th respect to the Appeal 'is- de novo; .such that the ZBA ‘may
reversé oOr aff:.rm, 'Wholly or ‘partly, or may wodify the order, .
requ:.rement, decision, :Lnterpretatlon or determnatron appealed from
and shall make such order, requlrement, ‘decision, 1nterpretatlon_ .0
determination as in its op:Ln:Lon ought to have been made in the matter
by the adm:n.n:.stratlve OfflClal charged with the enforcement of such
ordlnance or Jlocal law and’ to ‘that end shall have all the powers of
the adm_'Lnlstrat:Lve off1c1al from whose -order; requlrement, -decision, -
1nterpretat10n or determlnatlon the’ appeal 1s taken.” : '

FINDINGS OF FACT AND DETERMINATIONS

After con51der1ng all the proof and -évidence before it, the ZBA:
(i) affirms ‘the Buildinhg Inspector s issuance of the Building Permit;
(ii) denies the Appeal; and (iii) makes- the following determinations,
flndlngs_, .and 1nterpretat10ns :

I. Irrevocable Letters of Credlt

23. SMA alleges that the Developer “failed to provrde to the
Town the required letter ‘of credlt for the AMP.

24. The Town, however, prov1ded in - its September 23, 2020
response, cop:Les of the three necessary J.rrevoable letters of credit
for the Project. (ZBA000004 9). :

25. Thus, the ZBA finds that all requn:ed letters of credit
were received.

26. For the above reasons The Board fids that the appeal is
moot and therefore this portion of the appeal is denied. .

II. Cross-Access Easements for the Access Mangement Plan




27. SMA alleges that the Developer failed to meet the
conditions set forth in the Incentive Zoning Approval for failure to
obtain valid and neécessary cross-access easements for the AMP, ,

28. Paragraph 2(B) of the Amenity Agreement provides that
“[plrior to the issuance of any Town building permits with the
exception of the issuarice of any  permit for- demolition of the
buildings currently located on the Property, Daiiele shall provide all
cross access and-other easements necessary to implement and _construct
the AMP ... The easements shall be prepared and submitted to the Town
for review and approval. .TUpon satisfactory completion and execution
of the documents, the. easements shall be filed by Daniele ‘at the
Monroe ‘County -Clerk’s Office with the Town being provided copies of
each easément with the liber and pages of -£iling.” : ~

29. ©Paragraph 8 of Schedule E-2 of the Incentive ° Zoning
Bpproval provides .that “prior to the -issuance of any Town permits for
the Project with the exception of the issuance of any permit for
demolition of ' the -buildings, currently located on the Property, the
[Developer] ‘shall provide and file access rights for cross—access and
cross-parking’ casements between proposed Lot 1 and Lot 2. :

30. As established by the administrative record, prior to the
issuance of  the Building Permit for  the 'Project, ‘the Developer
provided to the Town cross—access and other easements necessary to
implement and construct: the AMP; which cross-access easements were
executed by the owner of the granting. party and recorded in the Monroe
County Clerk’s Office. "'(Zj]3A000143.—.-184) .

31. The Building Inspector has coﬁfirmed in his September 23,
2020 response that the cross-access easements were qompleted to the
Town’s satisfaction and copies were provided to the Town.

32. SMA argues that the cross-access pasements are invalid
because the Developer was not required .to obtain approval for the
cross-access easements from the recorded ‘first-mortgage holders on two
affected properties located at 2729 and 2735 Honroe Avenue prior to
the issuance of the Building.Permit for the Project. The ZBA finds
this argument unconvincing and a mischaracterization of New York law.
A valid easement. can be granted by a property owner who has title to
the servient estate. As established by the admnistrative record, the
owners of the affected properties executed the cross-access easenents
through their members before a notary public and the cross-access
easements contained the  required formalities. (ZBA000143-184) .

33. The %BA finds that a mortgage recordd against the servient
estate does not render the cross—access ecasements invalid or
unenforceable. =

34. SMA has not submitted any evidence that the owners of 2729
and 2735 Monroe Avenue lack authority to conwy the cross—-access and
other easements necessary to implement and construct the AMP.



35. Paragraph 1.11(a) of the mortgage over 2735 Monroe Avenue
states that “neither the’' Property, nor any part thereof or’ interest

therein, shall "~ bé sold, conveyed, - disposed of,. alienated, |

hypothecated, ' leased ..,” assigned; pledged, mortgaged, - further
encumbered or otherwise transfertred,: nor- .MortgagoX shall be ‘;ﬁ.‘?.eﬁfed .
of its .title to the Property or any interest therein, if any manner or
way, whether voluntarily or- involuntarily .. in each case without the
prior ‘written comsent of Mortgagee being- first. obtained.”. Nothing in

this patagtaph renders the conveyance.of -an easement void. L

36. ‘i.'}.':iéir,agfaphp 1.i1(a) of: the aforementioned '.iqoxjtgag.e,. is
contained in the covenant section’ of the mortgage, and is .pot a
bargain and sale of property rights. .Instead, such a provision may

only fFender such a corveyance a - defailt wunder the. terms of the
mortgage and provide cértain - remedies -to. the mortgage holder. - Bs
such, the ZBA finds that the cross-access casemerts, as recorded, are
enforcedble. : s o

37. ' sMA has not submitted any ‘evidence to. the ZBA that the
mortgagee ~'has ' actually availed itself of any such remedies. _No
foreclosure dction has been commenced and no cpurt hds entered’ a
judgmernt extinguishing the cross-access easemnts. " Whether this
occurs in the future is speculative. The ‘possibility that the grant
of an easement may be a breach a mortgage covemnt is speculative and
beyond the purview of the ZBA, when determining that the easements
required to effect the intention of the AMP hate been provided by the
Developer and duly recorded as required by the applicable’ approval.
SMA has not submitted any evidence that the cross—access easements are
insufficient to implement and construct the AWP as required by the
Amenity Agreement. ' . '

' 38. As the party seeking to annul the Building Permit, SMA has
the burden of showing that the Building Permit was improperly issued.
See Hariri v. Keller, 34 AD3d 583 (2d Dep’ t 2006) . The ZBA Einds that
SMA has not met its burden of showing that the cross-access easements
are void because they were not approved by the mrtgage holder.

39. Further, the ZBA finds that it is not the obligation of the
Town to enforce private mortgages. See Vandoros v. Hatzimichalis, 131
A.D.2d 752 (2d Dep’t 1987) (stating that it ™ig not the obligation of
the - Department of Buildings to enforce . privwate . easements”). In
issuing a zoning approval, ™a municipality determines only ‘that the
application complies with the municipality’s standards and conditions
contained in the zoning ordinance.” See Chamers v. 0ld Stone Hill
Rd. Assoc., 1 N.Y.3d 414 (2004) . .

-40.  The 7zBA finds that, in ;detémining whether to issue the
Building Permit, - the Town must be held to the standards set forth in

the applicable .approvals and Comprehensive Dvelopment Regulations.
The Town has ensured that any easement or simlar property agreement
required for development is executed by the grmntor, validly recorded,



and that the substance of the document is sufficient for the specific
purpose for which it is required. . Here, the cross-access easements
were - exgéi;ted by the grantor, recorded, and as stated in Building
Inspectox’s September 23, 2020 response, the Building Inspector
confi;i@e@j: that the cross—access easements were satisfactory to
substantifely implément and construct: the AMP. :

. 41. 'The ‘ZBA finds that it is unreasonable to require a Town in
issuing a building permit to réeview mortgages _or other third party
contractual agreements that ‘fay- pertain :to a property to ensure that
such execution does mnot breach caid mortgage or third party
contractual agreement. The ‘rights and remedies 0% a private mortgage
holder afe ot relevant under. the . Copprehensive Development
Requlations. ' Tt would bé similarly unreasonable to. require a town'to

researéh signatory authority of the ‘grantor :to confirm that the person -

executing the agreemént is authorized To do so.

42. Testimony was presented by multiple qualified Real Estate
attorneys, with significant experience in drafting and interpreting
easements and mortgages, confirming that the cross—access easements
were executed by the appropriate property owners and are duly.recorded

in the Monroé County Clerk’s Office. The easements are valid and -

enforceable against the property owner and provide legal access ‘to the
proposed users of. the easements as contemplated by the AMP.-

43. - importantly, SMA has not submitted any evidence that the
cross—access, easements are insufficient' to implement and construct the
AMP, as required by the Amenity Agreement. Thus, the ZBA finds no

evidence in the record that the cross-access casements are on their -

face invalid or unenforceable.
44. This portion of the Appeal is denied.

ITITr. State and County Approvals

45. Condition #41 of Site Plén Approval states thaf “prior to
the issuance of building permits for the project, State and County
necessary approvals shall be obtained.” (ZBA000103) .

A, New York State Depa:rtment of Transportation

46. SMA alleges that the Building Permit was improperly issued
because Developer failed to obtain permits from the New York State
Department of Transportation (™NYSDOT”) .

47. on August 23, 2019, NYSDOT completed its review of. the
potential impacts of the Project in accordance with the requirements
of SEQRA and adopted its Findings Statement. (ZBA000124-136). NYSDOT
found that the “mitigating measures will Dbe the responsibility of the
[Developer] and will be a condition to NBDOT's _approval of the
Highway Work Permit for the project.” The WNSDOT found, among other



things, . that “[c] onsistgent' with social, economic, and other essential
considerations, . to - the maximum = extent - practicable, . adverse

environmental effects revealed in the environmental impact, statement

process will be minimized or avoided throiigh implementation. of the
mitigation measures identified herein” and “[c]onsistent with social,
economic, and other ‘essential . .considerations, from among the

reasonable alternatives ithereto, - the action to be undertaken is an
alterpative which minimizes or avoids adverse efwironmental effects to
the maximum -'eﬂ.xté‘lfl_t_fPﬁaCticable y- including the effects disclosed in the
environmental impact statement.” S C

48. The Building Inspector has interpreted the issuance of a

positive  Finding ‘statement and certification to approve the Project,
as evidencing the' abllity: of -the Deyeloper to obtain the necessary
Highway , Work ° Peimits’ for. .the Project. - As supported by . the

administrative recdrd,  the ZBA finds tHat ‘the "WISDOT's issuance. of a

positive Findings Statement.under SEQRA’ and certification to ‘approve
the Project as evidence that the Deveéloper obtaine'd the- necessary
State approvals for the Project. ST S

. .4,9:., . Oﬁ!_‘l_\?pvfember: '.14'," 2019, <+the NYSDOT issued a. Highway Work
Permit to alldw construction of utilities. (%BA000116-119)

..50. . On August 3, 2020, the NYSDOT issueda second Highway Work
Permit for the installation of parking lot entrances and modification.
of . existihg curbs, and ins‘tallai;fion of two Signalized intersections
and pedestrian cross walks. - (ZBA000120-123) - ' :

51. The applicable condition requires only “approvals” prior to
the issuance of building permits. The summation of thé actions of the
State and County together with their specific positive findings are
consistent with our conclusion that the State ad County approved the
Project. e s He :

52. As all NYSDOT permits required to be issued have been
received, the ZBA finds this issue is moot. :

B. Othér State - and County, Eppi:ovéls

53. Although not raised in the Apped, during the public
hearing on October 7, 2020, BGR stated that the Project did not obtain

all State and "local approvals, ~and requested that its comments be
incorporated into the record of the Appeal.’ .

54. The Building Inspectoxn. has confirmel that a NYSDEC permit
is not issued for sanitary sewer. . The ZBA aglees, and finds that no
NYSDEC permit éxists or is required for sanitany sewer..

55. There is not proof Dbefore the ZB or any cited NYSDEC
regulation indicating a requirement to obtain a NYSDEC permit for
.sanitary sewer.



56. Further, on July g8, 2020, Monroe County Pure Waters
("MCPW”) ‘and Monroe county Department of Health (“MCDOH") gigned the
Utility Plan approving the sanitary sewer extension for the Project.
(ZBR000215). . o ~ :

57. On January 1, 2020, MCEW Signed the Unity -Blan indicating

that the plan conforms to the MCPW Mastér Plan. - (ZBA000215) .

58. The ZBA finds the MCPW/s signing of the Utility Plam to. be

its approval, -which was received prior the jgsuance of the Building
Permit. o : : . : :'v

59.  Consistent. with . the 1angi;1;age’ of Condition #41 Of the site -

Plan Approval and 'as supported by ‘the adxﬁinist‘rativve_,:irgcbfd}' the ZBA

finds that MCDOH backiflqw;,pr‘everition"énd greased’ interceptor approvals .

.

are not “necessary approvals” for' the ‘issuance of the Building Permit. .

from the Building permit process-

The Building Inspector has confime'd that ' these approvals are .sf_'gp‘arate B

60. Of note, however, on.July 14, 2020, the MCDOH approved. the
applicable backflow prevention 'devicés for the relevant portion of the
project being constructed pursuant to the Building }?ermi,t.
(ZBA010573-578) .

61. With respect: to the Realty subdivision Approval, article
III Realty Subdivisions of the Monroe county Code defines a
subdivision as “[alny tract of land which is divided into five or more
parcels.. for sale or for rent as residential lots s

62. The Project does not jnclude the splbdivision of five oY
more lots and is not residential. The administrative redord does not
contain any proof or cite any Monroe County. law or regulation
indicating a requirement to obtain MCDOH Realty gubdivision approval -
The 7BA finds that the project does mot require MCDOH Realty

subdivision approval.

63. The Project Site is located along Monroe Rvenue (New York
state Route 31) in the Town of ‘Brighton. Monroe Avenue is not 2
County Highway- The admj,pistr_ative record does not contain any proof

or cite to any ‘Monroe County ‘law Or regulation indicating @
requirement to obtain Monroe County Department of Transportation
(“MCDOT”) approval. The zBA finds that the project does mnot require

the _approval of the MCDOT.

. 64. BAs established by the adininistrative record, prior to the
Issuance of the Building pPermit, the ZBA finds the Town obtained all
necessary State and County approvalsl as required by condition #41 of
4ite Plan Approval. .

¢5. This portion of the Appeal is denied.

Iv. Construction Sequencing

—



66. SMA argues that the Developer gid mpot comply with the
Comprehensive Development Regulations because it obtained a permit
allegedly allowing for phased construction in violation of the terms
and conditions. of the Incentive Zoning Approval and SEQRA,'findingS-

67. The Iricéntive zoning Approval approved the constr,ﬁCtiOIfl of
the Project in a single phase (ZBA00008S). This single construction
phase is projected to last 18 months. _(ZBAOOOOGPJ). :

68. The Building Permit approved wsite work & construction of a
building shell for a 1996sf building to include future tetail tenants
(Star Bucks).” The ZBA finds that the Building Permit duthorizes the
site work for the entixe Project and is 4in accordance with the

approval of the construction 'bf- the Project in a single. phase.

69. - During .the public hearing on October T 2020, the Developer
testified that the Site work will take- approximately 6-7 months and is
the most difficult pafrt of the Project. The Developer testified that’
once complete, construction of buildings -takes. less than 90 days. The
Developer further testified that it hopes to have the entire Project
complete by the summer of 2021. L : o

70. - ch;ordingly, SMA has not submitted any’ evidence to the ZBA
that the Building Permit authorizes construction or. that the Project
is currently being constructed, in multiple phases. .-

71.  In fact, the Amenity- Agreement states that the Déveloper
“shall complete construction of the trail within three hundred sixty
five (365) calendar days of the date. on which the Toﬁwnlissués the
first building permit for ‘the project.”  (ZEM00079) . ' The Building
Inspector interprets this language as evidencing that the Town Board
anticipated the, issuance of multiple building permits for the Proje"gt.
Consistent with the language of the Incentive Zoning Approval and as
supported hy the administrative record, the I interprets and finds
that the -Project approvals contemplate the issuance of multiple
building permits. ’ - ' '

72. Schedule E-2 of the Incentive Zonitg Approval states that
“the site plan for the development of -the [project site] shall be
approved by the Planning Board ... The BPlanning Board has the
authority to modify the proposed plan for the Project to address
adequacy and arrangement of puildings, parking areas, pe_destr'ian
traffic access and circulation, including sepmration for pedestrians’
from vehicular traffic, sidewalks, linkages, pedestrian convenience,
stormwater management and utilities.” (zBA000®BS) . '

73. The Site Plan Approval is subject to .condition that “alll
comments and CcoOncerns of the Town Engineer as contained in the
attached memo dated September 16, 2018 fmm Michael Guyon, Town
Engineer, to Ramsey Boehner, shall be addresed.”  (ZBA000102). The
Town Engineer stated that the Developer provide a “phasing plan
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demonstrating that the total earth disturbance will not exceed 3
acres.” (%BA0000105). The Developer provided the requested plan in
accordance. with the -condition of Site Plan Approval. (2BA000218) .

74, The Building Tnspector has confirmed that it is “common for
commercial projects with multiple buildings to have constructibn
proceed in. sequences, i.e. to construct omne puilding while other

buildings are waiting to begin the puilding permit process.” Pursuant
to the New York Department of Environmental Conservation (“NYSDEC")
State Pollutant Discharge Elimination System (SPDES) General Permit
for Stormwater Discharges £rom ' Construction Activity, the Town

required the Déveloper to prepare a plan for construction defining the

maximum disturbed area per construction sequence.

75. The. Building Inspector has confirmed that the New York

State Stormwater Management Design Manual recomends “projects avoid
mass -grading of a site and suggests that the project area be divided
into smaller areas for phased grading.” The New York State Standards
and Specifications for -Etosion -nd Sediment Control = similarly
recommend that a “properly designed erosion and sediment Control plan
_for a commercial site will typically involve several phases, and that
good construction and site management includes site phasing and

construction sequencing measures. “

76. The Town Building and Planning Department is comprised of,
among others, the Building Inspector, Town Engineer, and Commi,ssioner
of Public Works, who are certified planners, licemsed engineers and/ot
professionals with decades of experience in land use plannihg and
construction. The ZBA finds that the issuance of the Building Permit
and approved construction is consistent with the SPDES permit and
NYSDEC: guidance, and supported by the Incentive Zoning Resolution,
Site Plan Approval, and sdministrative record. SMA has not submitted
any evidence that the issuance of the Building Permit or ‘the
construction sequéncing implemented as part of the Project is contrary
to NYSDEC regulation or guidance. : ‘

77. As established by the administrative record, the ZBA £inds
that: (i) the Building permit authorizes site work for the entire
Project - Site; (ii) construc¢tion is occurring in a single phase in
accordance with the Tncentive Zoning Approval and Site Plan Approval;
and (iii) the Town reasonably and rationally required construction to .
proceed in ‘sequences to mitigate overall distarbance of the Project
Site, and to manage stormwater and control erosion.

78. The ZBA finds that the Building Permit issued to the
Developer allowing the construction and develipment of the site work
for the entire Project supports +he finding that the Developer is
developing the Project in a single phase consistent with the Incentive
zZoning Approval.

11



79. As was noted in both testimony and the extensive record,

__ the Town Board did ‘not require that the. _bui_lding,pérmits for all of
the proposed buildings would be issued simultaneoﬁsly. :

80. The evidence and testimony describing the cowmon sequencing
of. larger projects evidences that the issuance of the Building -Permit’
for the Starbucks building and the.site work for the entire Project is
consistent with the sequencing of constiuction ‘that is.‘custofiary for .
projects .0f this size and scope. : The Developer .further testified that

construction of the P;ojedt'issantgcipatedito'bq’fully completed -in -
summer 2021, which evidénces - that ‘construction is not proceeding in
multiple phases, "~ but instead is - a --continual construction project

consistent with the origiral -intention of a “gingle’ Phase”. -The SEQRA - -

Statement anticipates a- single construction phase is projéctéd to last
18 months. or less. e Lo e
81. During the public ‘hearing on October 7, 2020, it "was
suggested that stated. that the Developer is pulling permits piecemeal
and has not shown any- indication.they:have applied for or pulled, or
are prepared ‘to pull, any other permits. The 7Bi finds mno’ evidence to
this effect. The ZBA has vérified with the Tovn-Building and Planning
Department that, in fact, the Developer (i) ‘oo September 16, ~2020
applied for a building permit to construct 'i;h.e‘.irite'_rhal: build-out for
new tenant Starbucks Coffée, and (ii) on October 13, 2020 applied for.
a building permit to construct:a building shell for the 22,380 square’
foot building approved as part of the Project. ' T

82. The 'zBA finds “that SMA has ‘1;1.0'!:‘ .I'ne"tA its burden of showing
that the Building Permit authorizes construction in multiple phases in .

violation of either the Findings Statement adopted by the Town Board,
or the Incentive Zoning Approval. The ZBA finds that the evidence
presented suppoxrts a conclusion that.the Project is being constructed

.in a single phase.
83. This portion of the Appeal is- denied.

V. Access Management Plan Improvements

84. SMA argues that -the Building Permit should be annulled
because the Developer was <required to wdertake all traffic
improvements required by the AMP during the first phase of
construction.t ° : :

85. . Paragraph 2(c¢) of the Amenity . Igreement states that
“[plrior to the. issuance ©of a Temporary or Fimal Certificate of
Occupancy for the Project, the Access Manageient Plan “improvements
shall be installed and operational.” (ZBR00008]. '

86. Consistent with the language of the Zmenity Agreement, the
7BA finds that the AMP improvements must be imtalled and operational
prior to the issuance of a Temporary OXr Final Gertificate of Occupancy
for the Project, not prior to or in the first alleged phase of
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construction (as discussed above, the ZBA finds that the Project is

being constructed in a single phase) pursuant to the issuance of the

Building Permit. ' : '
87. - This portion of the Appeal is denied. -

VI. Other Issues Raised During Public Hearing

88. ' Although . not taised in tHe Appeal, during thé public
hearing on .Qctober 7, 2020, it was suggested that: (1) the Building
Inspector did not. certify on the sité planh that the Project meets the
requirements: .of the Comprehensive Development Regulations; and (ii)
the Building Permit was improperly issued ‘because  the Town did not
obtain state legis'la"ti:vé' ‘approval with respect to the pedes“!;:;ia;l‘_
casements. BGR requested that these comments be incorporated into the
record - of this Appeal, and thus the comments are being addressed by
the ZBA. T A

A. Building Inspector Certification on Site Plan '

80.  Section 217-12(a)(3) of the Comprehensive Development
Regulations provides that the “huilding Inspector shall certify on
each site plan or amendment whether oxr hot. the plan meets the
requirements of all. comprehensive Development Regulations other. than

those of this article regarding site plan approval.”

90. Section 217-12(A) (3) is contained in Article III of the
Comprehensive Development Regulations. article III of the
Comprehensive Development Regulations applies to the wapproval of Site
Plans” by the Planning Board. The planring Berd Approvals, including
the Site Plan Approval, are mot before the ZBl in connection with the
Appeal, which involves the issuance of the Building Permit. The ZBA

is without jurisdiction or authority to review the Site Plan Appz;oval‘.

91. Chapter 73 of the  Code of the Town of Brighton (the
“Brighton Town Code”) and Sections 2251 and 225-2 of 1:.he
Comprehensive Development Regulations” govern the issuance Of building
permits.  These provisions do not impose a vequirement that the
Building -Inspector certify a site plan as 2 condition of issuing a
building permit. A

92. Section 73-5 of the Brighton Town Code establishes the
office of the Building Inspector. gection TN-5(A) (1) of the Brigt.lton
Town Code states that the office “shall: be headed by the .Assoc:Late
Planner and shall employ an official or officials designated as the
‘Building Inspector.’ The Building Tnspector(s) shall be appointed bY
the Town Board, upon recommendation of the Commissioner of public
Works, and may be either the Commissioner of public Works, the
Associate Planner oxr other Town employee (s)..."

93, By resolution, the Town Board has lawfully designated the
Commissioner of Public Works, the Associate Planner, the Town
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Engineer, the Town Architect, and the Fire Marshall to “carry out 'thc-;‘
. functions of . the office " of Building Inspector, as laid out in the
Comprehensive, Development Reg:ulat_ioﬁs.” . (ZBA010544-551) .

94..  The Commissioner- of - Public Works .relies on the Associate

Planner . to review .building perimit * applications and site plans for
_compliance with' the’ Compreliensive - Development Regulations. . BS
established by the administrative record, the Town reviewed the
Developer’s application for the Building Permit as follows: (i) 1if
required, use and area variances have been obtained; (ii) the Planning
Board has granted final site plan approval; -(iii) .the Town Engin.e‘e.r
confirms that all technical dissues have been -resolved; (i¥) " all
casements have been executed and filed in the Nonroe County Clerk’s
office, with the liber and page must: be #ecorded on the plamsi (V) the
Associate Planner confirms - that all-of ‘the.. conditions of Planning
Board approval have beed mét; ‘(vi) the Associate planner confirms that
the ' requirements of. SEQRA, including:any- conditions contained in a
SEQRA - findings '_Statemfent_haw're"been‘?m'ei:; {vii) in the case of an
incentive zoning project, the Assbciate Planmer confirms ‘that ‘the
conditions of the incentive zoning.and amenity agreements. have been
met; (viii) the Associate Plamner confirms that any other requirements
of the Comprehensive Development Regulations have.been met; and (ix)
the plans have been signed by the jurisdictional agencies. =

95. Although Section 217-12(a) (3) .of ‘the Cqmprehenéive
Development Regulations providés that the ‘Building Inspector “.ce'rti"fy”
on the site plan that it meets the requirements of the Comprehensive

Development Regulations, the Comprehensive Development Regulations do
not define a specific or particular form’ of the certification.

96. On July 16, 2020, the Cormissioner of Public Works and Towr
Engineer signed | the- Utility ©Plan contained in the final site
development plan package. (zBAO00215) . :Based on the vsquissvions. and
evidence contained in the administrative record, the ZBA finds that
the custom.and practice of the:-Town is - for.the Town Engineer and
Commissioner of Public Works to ‘sign and' approve the Utility Plan to
“certify” that the plans meet the requirements of the Comprehensive
Development Regulations. The Commissioner of public Works and
Associate Planner, both of whom are lawfully designated as the Town
Building Inspector, v‘c‘o'nfirmed‘ that all the requirements needed to

approve the plans were satisfied prior endorsing the £inal
drawings. : : '

. 97. The argument is conflating the standards governing Site
Plan approval with the standards governiny . the. Building Permit
approval. The standard of certifying the sit plan is a standard to
be applied by the Building Inspector during the process of site Plan
approval. The Building Permit process does ot require Or authorize
the Building Inspector undertaking a second fte plan process review
at the time of the issuance of the Building Pemit.
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98. The ZBA interprets the requirement in Section 217-12(8) (3)
that the Building Inspector “certify on -éach site plan or amendment
whether or not the plan meets the requ_i;ements. of all Coxppr.ehensiye'
Development Regulations” as being satisfied in this case when the -
Commissioner of Public Works and: Town Engineer signed and approved the
Utility Plan for the Project. .(ZBA000215). To find othérwise would
be to glevate thé form of "certification over. the substance of the
certification itself. - R : o

also “confirmfed] and certif[ied] that the plans meet the requirements
of the Compréehensive ‘Development Reglulations.” - .

99: "In his sitbmission'to the 7BA, the. Building Inspector has

100., Based on the administrative recoxrd, the ZBA finds that the
comments made during the public hearing are imsufficient for SMA to
meet its burden of ‘showing that the plans do not meet the requirements
of the Comprehensive Development _Regulations. &S established by the
administrative record, the ZBA finds that the Building Inspector
properly 'Certified that' the site .plans for the . Project meet the

requirements of all Comprehensive Development Regulations.

B.  The Pedestrian Easements

101. Condition #41 of gite Plan Approval states that “prior to
the issuance of building permits for the project, State and County
necessary approvals shall be obtained.” (ZBA000103).

102. The Project Site is subject to certain caséments granted to
the Town of Brighton that run through 2 portion of the Project Site
(collectively, the “pedestrian Easements”). The ZBA has been provided
with copies of four Pedestrian Easements, which were granted to the
Town of Brighton between 1997 and 2003 by various property owners for
the purpose of pedestrian use by the Town of Brighton, “its licensees,
and the public, together with the right, privilege and authority of
the Town of Brighton to install, .comnstruct, reco.nstruct, ez;tend,
operate, inspect, maintain, repair, replace, ad at its pleasure, to

install a pedestrian pathway which the [Town] shall require for public
use....”

- 103. The land containing the Pedestrian Easements was formerly
owned by RG&E. The Pedestrian Easements  Iwl through the back of
various properties between Allens Creek Road and Clover Street in the
Town. The Pedestrian Easements do not run continuously from Allens
Creek Road to Clover Street. The Pedestriin Easement granted by
Executive Squaré Office Park, LLC to the Town of Brighton runs
southérly from Allens Creek Road to the boundwy of the Project Site.
The administrative record does not contain dny evidence of &
Pedestrian Easement from Mario & Flora Daiielle to the Town of
Brighton for the northerly portion of the IDoject Site between the
Executive Square Office Park and the former Clover Lanes property.
The Pedestrian Easement granted by Clover Tanes, Inc. and Mamasan’ s

]
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Monroe, LLC runs through the back of the southerly portion of the

. Project Site to the adjoining property..

104. At the time the .easements were granted, the various
properties contained an- office park, bowling alley, ,and other

commercial buildings. as reflected by the :maps “attached to” the

Pedestrian Easements, at ‘the- time, - and. presently, they run  over AU

pavement, including a parking lot. As stated-by Board Meiber Schmitt
during the public hearing on October 7, 2020, who has utilized ‘the
Pedestrian Easements, the easement -area is ‘wg parking lot and has
always been a parking lot. ” ’ ' " —

105. The Appellate Division;j. Fourth Department, found issues of
fact as to “whether thefe Was an express or implied dedication of the
[Pedestrian Easements] . subject ' to _the .public trust doctrine.”
Clover/Allen’s Creék ‘Neighborhood Association IIC v MeF, Irc, 173
A.D.3d 1828  (4th- Dep’t 2019). - The Fourth pepartment stated: TTo
establish that property "has been dedicated . as.a park or for public
use, formal dedication by the legislature is not required.. .Rather, a
parcel of property may become a park Dby express provisions in a deed
... or by implied acts, such as continued use [by the municipality] of
the parcel as a’ park ... 'A 'party ‘seeking to .establish ... an implied
dedication and theéreby: successfully challenge the alienation of the
land must show that (1) ([tlhe acts and declaratims of the land owner °
indicating the intent to dedicate his [or her] land to the public use
[are] unmistakable in their purpose ‘and decisive in their character to
have the effect of a dedication and (2) that the public has accepted
the land as dedicated to a public use.” Id. l(internal citations and
quotations omitted). SR : ' '

106. The administrative -recoxd does mnot contain any evidence
demonstrating an express or implied dedication of parkland.  The
administrative record does” not contain ., any evidence of acts or
declaxations by - the landowners indicating an intent to dedicate land
to the public’use. The administrative record does not contain any
evidence that the Town has accepted the 1land as dedicated to a public
use. Based on the administrative record, the ZBA finds that the
comments made during the ‘public hearing are insufficient for SMA to
meet its . burden of ¢ showing .that the Pedestrian ,Eas..ements were
dedicated as parkland and are subject to the Public Trust Doctrine

»

based on the standards articulated by the Fourth Department. -

. 107. As established by the administrative record, until 1978,
the Town “had no official parkland of its own except, perhaps, for the
pocket parks that exist in many residential neighborhoods such as Rose
Park. in the Rose Lawn subdivision.” = Between 1978 and present, the
Town has formally recognized several parks, such as Brighton Town
Park, Persimmon Park, Buckland Park, Meridian Park, Lynch Woods, and .
Sandra L. Frankel. Nature Park.” (ZBA010579) . None of these parks are
related to or otherwise involve the Pedestrian lasements.
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108. According to the Town Superintendent of Parks, the Town
currently manages almost 500 acres of parkland and open space for the
benefit and enjoyment of the Town’s residents and visitors. The Town
Superintendent ' states that the ‘Town  “has not designated this
pedestrian pathway as a park, and has not accepted this area as
parkland, .This area is not among the hundreds of acres of parkland
and open ,space managed by ‘the Town. Parks. Department. The Towi does
not maintain.this area as a park:.  This area is not identified on any
official Town maps as a park, and the Town has not erected any signs

on or near this pathway which identify it as a park.” " (zBA010566) .

109. According to the Town Associate planner, who s‘upervisé&

and directs thé 'activiﬁies of the- Town's .Building and Planning
Department, and has held that position since 1990 (duripg the time. the
Town acquired the .Pe'destriah‘Easémenfs) ; the Tom has “never made any
improvement to the “1ands subject ' to: the - [Pedestrian] _ Easements to
allow for its’ use’ as 'a park. ' Wéither “has  the Town done any

maintenance work on this land-or: erected any signage on oI adjacent to
this Jland to state that this area is a.park. At.the time.the Town
acquired thé [Pedestiian] Easements,.it was not the Town's intént to
have the lahd subjéct to the Easements become .a park or unequivocally
dedicate this land as parkland.” - The Town Associate Planner further
states .that .the Town “has not expressly or implicitly through ahy

action taken dedicated this area as a park.” (Z8A010569) .

110. The relevant portions of the Town Comprehensive Plan 2000
and Envision Brighton 2028 (adopted after the Town Board approved the
Incentive Zoning BApproval), ideitifies the area subject to the
Pedestrian Fasements as a proposed trail. In fact, Envision Brighton
2028 states that this area “is currently plammed to be developed, at
no cost to the Town, as an amenity.approved as part of ‘the Whole Foods
zoning project.” (zBA010570) . The . ZBA finds that the Towm
Comprehensive Plans evidence a future opportunity to develop a trail
in this area. The ZBA further finds that the Town did not irtend to
accept the Pédestrian Easements as parkland at the time they were
granted. I : ‘ S o '

I

111. bDuring the’ public hearing, 2 membexr of the ZBA éskec% BGR to
explain how the Building Permit interferes with the use and enjoyment

of the Auburn Trail. BGR responded that the ‘Project as approved
allows the Town to interfere with the Pedestrian Fasements, but did
not provide any evidence as to the alleged interference. Howevex,

according to the Town Associate Plannex, the Project “as approved by
the Town will not interfere with or otherwise obstruct the public’s
use of the existing- [Pedestrian Fasements]. The Project proposes no
parking spacés within the lands subject to the Easements. In fact, as
part of the Town’s review of the site plan, the Planning Board ensured
that the Auburn Trail would not be obstructed by parking spaces.”
(ZBA010570-571). SMA also stated during the public hearing that the
portion of the Project relating to the Building Permit “is probably
the furthest from the Auburn Trail on the site”
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112. Based on the final plans contained . in the administrative

. record, }.t,the .-Brojegg" picqggses“ no parking spaces within the 'Eedestagian
Easement area. . (ZBA000211, 214). the ZBA finds that the Pedestrian

Easements on ,the Project 'Site have- always been:located on 2 parking
lot, and that will continde to be the case- after the Project is
comstructed. .The ZBA further finds that the Pedestrian Easements will

not be obstructed by parking spaces-as reflected on the final plans.

113. During theé public hearing, BER stated that the 7BA should
look at: whether tractor trailer turnarounds are consistent with a

public pedestrian pathway. “The loading dock and tractor . trailer

turnarounds .£or the Whole Foods ‘building ‘are located in the rear, of

the proposed. building; 'in the “ridrthwest :corher of -the Project Site.

(ZBA00Q214) . ...However, nothing in thé administrative .record indicates .. '

that the northerly portién of the’Project Site . (the former site of the

Mario’s Restaurant betwéen: ‘tHe “Executive 'Square Office. Park property.
and the former Clover Lanes propéity) is subject to the Pedestrian
Easements.. .In the absence of a documented easement, the zBA finds

that that the .comments made during the public hearing’are insufficient

for SMA to meet its burden ‘of 'sh’é’w;qin"g'inthat the loading- dotk or tractor
trailer turnarounds are inconsistent with the Pedestrian Easements.

-114. The Building “Inspector has conifirmed that the Pedestrian
Easements, will not be closed during or after construction. .. The ZBA
has confirmed, based on & visual inspection of the Project. Site, that
the Pedestrian FEaséments are - protected from obstruction by
construction fencing. As part of the Incentive Zoning Approval, the
Developer will be improving and extending the Auburn Trail for the
benefit of the public. The 7BA finds ‘thdt the public’s right to
access and ube the Auburn Trail will be enhanced and improved as a
result of the Project. The '“ZBA~.finds the Project will not
substantially interfere. with the Pedestrian Easenents.

115. The Pedestrian ‘Easements ' contain ‘language ‘stating that
“[u]pon completion of any construction, installation, maintenance OX
repair of any improvement ovét. the ‘Easement :Premises as. required by
the . [Town], [Town] agrees ‘to restore''the ‘Easenents Premises .to park’
like condition ...” The ZBA ‘interpiets this lamuage in the Pedestrian
Easements as requiring the Town to réstore the Pedestrian Easements to
vpark. like” condition only aftsr a’ pedestrian pathway is constructed.
Based on administrative record, "and - testimony -tefore the ZBA, the ZBA
finds that the Town has not constructed or. raintained -a pedestrian
pathway within the Pedestrian Easements.

116. The administrative record does not contain any evidence
indicating that the Town has constructed a pdestrian pathway within
the Pedestrian Easements. The zBA finds tha this language in the
Pedestrian FEasements does " not - evidence - a express O implied
dedication of the Pedestrian Easements subjet to the Public Trust
Doctrine. '
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11'7 Based on the administrative record and evidence before the
ZBA, the ZBA finds that ‘the Pedestrian Easements are not parkland for
purposes of “the Public Trust Doctrine. - The ZBA f:.nds that the
issuancé of the Building. Permit. complies w1th Condlt:.on $41 of the
Site Plan Approval because no State leg:u.slatlve apprqval is requ:.red

11i8. nder Town - Law 62 (2) " upon adopt:.ng a resolutlon, the Town
Board may . “convey or lease real property in the ‘name of the town,
which resolutlon shall be subject to: a permlssz.ve referendum

119. Accordlng to -the Assoc:.ate Planner ; as. approved by ~the

Town, ‘the Pedestrian Easements ,“wlll remain. of record w:Lthout change '
and will not b& abandoned, -conveyed, released or otherw:Lse modlfz.ed X

(ZBA0105'70) " Nothing -in “the admn,nlstratlve record :Lndlcates that the
Town Board has adopted a resolution - authorlzmg the conVeyance or
abandonment of the Pedestrian Easements. . The Pedestrlan Easements are 3
refleoted on the f:l.nal s:Lte plan, (ZBA000214) ' -

120 The admlnlstratlve record does not contaln any - - evidence

that the 'Town is‘'conveying: or abandon:l.ng the Pedestrlan Easements. :
The %BA finds that the comments made. durlng the’ publ:Lc hear:.ng are -
insufficient for SMA to meet its burden of showing that the Town is- .

conveyg_ng or abandoning the Pedestrian Easements. Based on the
adm:.nlstratlve vecord dnd evidence before the ZBA, the ZBA flnds ‘that
the Town is not conveying or. abandoning the Pedestrlans Easements.

The ZBA flnds that the Town s not reqnlred to conduct a perm_’l.ssa.ve
referendu.m ' ~ .

121. ThlS portlon of the Appeal 1s den:Led

CONCLUS ION

122 .. In accordance WJ.th the records, proceedlngs, and - above -

Findings, the 7BA finds that:. (l) _the Bulldmg Inspector properly
issued the Bulldlng Permit 'in accerdance. W:Lth the requlrements of the
Brlghton Town Code, Comprehensive Development Regulatlons, "Incentive
Zoning Approval , Site Plan . Approval, and other appl:.cable conditions
of approval, (ii) the . ‘Building Permlt meets all of the requlred
cond:.tlons for the issuance .of a bulld:l.ng permlt as set forth ‘in the
' Brlghton ‘Town - Code, Comprehensive Development Regulations, Incéntive
Zonlng Approval , and Site Plan- Approval, and (111) the’ Developer
satisfied all required conditions before the. Bulldlng Inspector issued
the Buillding Permit. .

123. The ZBA denies SMA’s request ‘for ‘costs and fees associated
with the Appeal. '

124. The Building Inspector s issuance of the Building Permit is
affirmed, and Appeal is denied in its entirety.
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At a meeting of the. Zoning

. Board ~of Appeals of the Town..

of Brighton, held at the
 Brighton Town .. Hall, . 2300
~Elmwood Avenue;. Brighton, N.Y..
on. the 7th day ,of July, 2020, ..
at approximately 7:00 p.m. S

PRESENT :
Dennis Mietz, Chairperson

Kathleen Schmitt. - -,
Andrea Tompkins Wright
Judy ‘Schwartz

Jeanne - Dale .
Edward Premo. . .

Zoning Board of Ap,pglall;s‘ Memb"‘efé o
Rick DiStefano, éec’rétary
Kenneth W. Gordon, Town Attorney

WHEREAS, on May 3, 2021, Save Monroe Ave, Inc. (2900 Monroe
Avenue, LLC, Cliffords of Pittsford, L.P., Elegtco Land Services, Inc.,
Julia® D. Kopp, Mark Boylan, Ann Boylan and Steven M. Deperrior)
(collectively, “SMA?) filed Application 6A=-02-21 (the “Appeal”). -with
the Town of Brighton Zoning Board of Appeals (the “ZBA”) appealing the
Town of Brighton Building Inspector’s: issuance of Building Permit No.
20200419 (thé “Second Building Permit”) to the Daniele Family
Companies (the “Developer”) for the Whole Foods Plaza project located -
at 2740 Monroe Avenue, 2750 Monroe ' Avenue, 2800 .Monroe. Avenue, a
portion of 175 Allens Creek .Road and a portim of 2259 Clover Street
(the . “Project”); and ) o S

.WHEREAS, the Appeal requests that the’ ZBi: (i) annul and reverse
the issuance of the Second Building Permit; (ii) determine that the
Developer has failéd to confirm that it has met all of the required
conditions set forth in the Brighton Town Cole’ and in the Incentive
Zoning and Site Plan approvals necessary foxr the issuance of the
Building Permit; and (iii) award SMA all costs and fees associated
with the Appeal; and

WHEREAS, on June 2, 2021, the ZBA held @ regular meeting, which
was duly noticed and public as required by law; and

WHEREAS, on June 2, 2021, the ZBA held a properly noticed public
hearing with respect to the Appeal, and durin the public hearing all
persons desiring to speak on the Appeal were heard, and such persons
also submitted documents and other correspondnce for consideration by
the ZBA, and all those materials were considered by the ZBA as part of
the record for the Appeal; and



WHEREAS, on Jupe 2, 2021, the ZBA closed the public hearing and
commenced deliberations with respect to the Appeal; and

WHEREAS, on July 7, /2021, the ZBA held a regular meeting, which
was duly noticed and published as required by law, where the ZBA
continued its déliberations with respect to the Appeal.

NOW, THEREFORE, on Motion of Ms TompPrws -LlesssfF~ Seconded by

7912, PRiEro , it is hereby

RESOLVED, each of the Whereas Clauses in' this Resolution are
incorporated by reference as- specific findings of this Resolution and
shall have the same effect as the other findings herein,.and be it
furtheér ' - : el .

RESOLVED, that after duly considering all the evidence before ‘it,
the ZBA in all respects accépts, approves, adopts, and confirms the

 Findings set forth as Attachment A, which Findings are incorporated
herein in their entirety; and '

RESOLVED, in accordance with the recoxds, proceedings, and
Findings set forth as Attachment A, the ZBA affirms the issuance of
the Second Building Permit; and be it further

RESOLVED, in accordance with the records, proceedings, and
Findings set fbrth as Attachment A, the Appeal is denied. .

UPON ROLL CALL VOTE,‘:th_e' vote was as. follows:

' Dennis Mietz, Chairperson ' Voting ' %é's .
Kathleen Schmitt, Board Member Voting V£ S
Andrea Tompkins Wright, Board Member Voting V&S
Judy Schwartz, Board Member Voting ALY
Jeanne Dale, Board Member Voting 5,
Edward Premo, Board Member ' Voting S

This Resolution was thereupon declared adopted.

Dated: July 7, 2021
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FINDINGS :
TOWN OF BRIGHTON ZONING BOARD OF APPEALS
APPLICATION 6A-02-21

Application of Save Monroe Ave., Inc., et al., appealing the issuance
of a building permit (building #2) by the Town of Brighton Building
Inspector to the Daniele Family Companies, developer of the Whole
Foods project located at 2740 7 2750 Monroe Avenue. ’

BACKGROUND
I. Proj ect' Background

1. On February 25, 2015, the Daniele Family Companies (the
“Developer” or “Daniele”) submitted an application to the Town of
Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza (thé “Project”).

2. The Project is locété'd on certain property consisting of’
approximately 10:1 +/- acres of land located at 2740 and 2750 Monxode
Avenue in the Town of Brighton (the “Project Site”).

3. Following receipt of the Developer's application for
Incentive Zoning and pursuant to the New York State Environmental
Quality Review Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of the Project, and directed a coordinated review with
potential involved agencies and interested agencies.

4, The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
On March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive Zoning Approval”).

5. Subsequently, the Developer subnitted to the Town of
Brighton Planning Board (the “Planning Board”) applications for the
following Project approvals: (i) Preliminary and Final Site Plan
Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover Street, as set forth in more detail in
applicable application materials and plans on file (the “Site Plan
Approval”) ; (ii) Site Plan modification to construct shared parking
and. access, known as the Access Management Plan (“AMP”),, on and across
2835 Monroe . Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2787
Monroe Avenue, 2775 Monroe Avenue, 2735 Monroe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to raze a vacant 10,800 +/- sf
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restaurant building and a vacant 44,600 +/- sf bowling alley on
property located at 2740 Monroe Avenue and 2750 Monroe Avenue as set
forth in applicable application and plans on file; (iv) Demolition
Review and Approval to raze a restaurant building on property located
at 2800 Monroe Avenue as set forth in applicable application materials
and plans on file ([iii] and [iv] are collectively “the Demolition
plan - Approval”); (v) Preliminatry. and Final Subdivision/Resubdivision
Approval to combine and ‘reconfigure ' several lots .into ’‘two .on
properties located -at 2740, 2750 and 2800 Monroe Avenue, 2259 Clover
Street and 175 Alléns Créek Road as set forth in, applicable
application and plarns on file; (vi) Preliminary and Final Subdivision
Appréval to create two lots from one on property. located at 175.Alléns
Creék Road, as set forth in applicable application materials. and plans
on” file ([vl and [vi] are collectively, the “Subdivision ‘Approval”)
(each of the forgoing applications may be referred to collectively as
“the ‘Planning Board Approvals”). o : S

6. The Planning Board was "identified as an Involved Agency
under SEQRA due to its authority to make discretionary decisions with
respect to the Planning Board Approvals. The Planning Board completed
its’ review of the potential impacts Of the Project in accordance with
the requirements of' SEQRA and by Resolution dated ‘August 15, 2018
adopted its Findihgs Statement.

7. On August 15, 2018, ‘the' Plannin§ Board approved, with
conditions, the Demolition Plan Approval. '

8. On September 17, 2018, the Planﬂing Board approved, with
conditions, the AMP Approval, the Subdivision Approval, and the Site
Plan Approval. ' ' '

9. On January 9, 2019, the Developer and the. Town entered into
the Amenity Agreement for the Project, which contains the parties’
agreement relative to the amenitiés being offered to the Town by -the
Developer in exchange for the incentives to be granted to the
Developer by the Town in connection with the Incentive Zoning
Approval. : .

II. TFirst Building Permit and Appeal by SMA

10. On ‘July 20, 2020, the Town of Brighton Building Inspector
(the “Building Inspector”) issued Building Permit No. 20180487 (the
“First Building Permit”) for the Project. The Building Permit was for
“site work & construction of a building shell for a 1996sf building to
include future retail tenants (Star Bucks).”

11. On August 4, 2020, Save Monroe Ave, Inc. (2900 Monroe
Avenue, LLC, Cliffords of Pittsford, L.P., Elmco Land Services, Inc., '
Julia D. Kopp, Mark Boylan, Arnn Boylan ard Steven M. Deperrior)
(collectively, “SMA”) filed an application with the Town of Brighton
Zoning Board of Appeals (the “ZBA”) appealing the Building Inspector’s



issuance of the First Building Perm:l.t for the Project (the “Prior
Appeal”). ;

12. 'On December 2, 2020, . the ZBA denled the Pr:l.or Appeal
pursuant Resolutlon and F:Lndlngs attached as Exhlblt i..

13. On January 4, 2021, SMA commenced an Artlcle 78 proceedlng
challenging the: ZBA’s Resolution and- Findings upholdlng the issuance
of the First Building Permit (see Save Monroe Ave., Inc. V Town of
Brlghton Zoning -Board of Appeals, . Index  No. E2021000033) The first
cause of .action -alleged that the Town ‘failed -to conf:.rm the
Déveloper’s compliance with the cross-access easements for the, AMP on
the ‘ground:that: the mortgage holder’s approval of the ‘same was absent
The second ‘cause of action alleged that the Town improperly allowed
multlple phase’ construct:.on on the ground that the Building Perm:l.t
covered éerection of only the drlve—-thru Starbucks although the Progect
was requlred to be s:.ngle phase.

14, Pursuant to Dec:.s:Lon dated Aprll 13, 2021, and Order and
Judgment' dated June 5, 2021, Supreme Court, Monroe County, among other

things, denied SMA’s first and second causes of act:Lon in the original
Verified Petition: ,

III. The Second Building Permit and the Current. Aggeai..

15. On January 20, 2021, the Bulldihg Inspector iSS}led
Bui;ding Permit No. 20200419 (the “Second Building Permit”) for the
Project. The Building Permit was for -“Building #2, construct a

building shell for future .retain tenant(s) approx. 22,380 sf.tenant
space and 22,700 sf building footprint.” ' .

16. On May '3, 2021, sMA filed an appllcatlon'with the ZBA
appealing the Building Inspector’s issuance of ‘the Second Bu:.ld:mg
Permit. for the Project (the “Appeal")

17. sMA submltted the follow:Lng documents in support of the
Appeal: (i) Town of Brighton Zoning Board of Appeals Application,
dated May 3, 2021; and (ii) Appeal/Notice of Appeal, dated May 3,
2021, with Exhibits _A~R. : o o a

18. On May 19, 2021, in -accordance with Town- Law 267-a(5) (b),
the Building Inspector filed with the ZBA the administrative record
with bates numbers ZBA000001-ZBA000288. The Bu:.ldlng Inspector also

submitted to the ZBA a letter, dated May 19, 2021, in opposition to
the Appeal. :

19. On June 2, 2021, the ZBA conducted the public hearing.

DOCUMENTS CONSiDERED BY THE ZBA

20. The ZBA  Thas considered the following documents in
connection with the Appeal: (1) Letter from Hodgson Russ LLP, dated

pe



May 3, 2021, enclosing documents associated with the Appeal; (2) Town
of Brighton Zoning Board of Appeals Application, dated May. 3, 2021;
(3) Appeal/Notice of Appeal, dated May 3, 2021; with Exhibits A-R; (4)
copy of Project Sité Plan; (5) Administrative record with bates
numbers ZBA000001-ZBA000288; (6) Letter from Building Inspector, dated

May 19, 2021. : - S - v : . -

JURISDICTION AND STANDARD OF REVIEW

21. The ZBA is authorized to hear and decide appeals from and
review any order, ' :requirement; decision, interpretation  or
determination made” by an administrative official to decide the
“meaning - of any portion of the text  of -Canprehensive Development
Regulations ‘or of any condition or requirement specified or made ~under
the provisions of the  Comprehensive Devwelopment Regulations.”
Brighton Town Code 219-2(A) (1); see also Town Iaw 267-a(4). '

'22. In‘accordance with Town Law 267-b(1), the ZBA’s standard of
review with respect to the Appeal is de novo, such ‘that the ZBA “may
reverse or affirm,  wholly or -partly, or hay modify ‘the. order,
requirement, decision, interpretation- or determination appealed’ from
arid shall make such -ordér,  requirement, decision, ini;erpretatiori or
determination as in its opinion ought to have been made in the ‘matter
by the administrative official charged with the enforcement of such
ordinance or local law and to that end shall have all the powers of
the administrative official from whose order, requirement, decision,
interpretation or detérmination the appeal is taken.” ' '

FINDINGS OF FACT AND DETERMINTIONS
After considering all the proof and eviduce before it, the ZBA:
(1) affirms the Building Inspector’s issuance of the Second Building
Permit; (ii) denies the Appeal; and (iii] makes the following
determinations, findings, and interpretations: o

I. Cross=-Access Ea'senients for  the Access Management Plan and

Construction Seguencing

23. SMA alleges in the Second Grouni foxr Appeal that the
Developer failed to meet the conditions set forth in the Incentive
Zoning Approval for failure to obtain valid aml necessary Cross-access
easements for the AMP.  SMA argues in-the Thin Ground for Appeal that
the Developer did not comply with the Caprehensive Development
Regulations bécause the Developer obtained a permit allégedly allowing
for phaséd construction in violation of the terms and conditions of
the Incentive Zoning Approval and SEQRA findings for the Project.

24. The Second and Third Grounds for Apeal were also raised by
SMA in the Prior Appeal, where SMA alleged wich respect to the First
Building Permit that: (i) the Developer failet to meet the conditions
set forth in the Incentive Zoning Approval for failure to obtain valid
and necessary cross—access easements for te 2AMP; and (ii) the



Developer did not comply with the Comprehensive Development
Regulations because it obtained a permit allegedly allowing for phased
construction in violation of the terms and conditiohs of the Incent:LVe
Zoning Approval and SEQRA findings: : .

25. In the ZBA’s Resolution and Findings denying the Prioxr
Appeal; the ZBA found, among.other things, that: (i) the cross-access
easements were executéd by the grantor, recorded and enforceable, and
satisfactory to substantively implement and construct the AMP; (ii)
the First ‘Building .Permit authorizes site work for the entire Project
Site; (iii) constructlon is occurring in a single phase in accordance
with the Incent:l.ve Zoning Approval and Site Plan Approval; and (iv)
the Town reasonably and rationally required construction to proceed -in
sequences to m:Lt:Lgate overall disturbance of the Pro:ject S:Lte, and to
manage stormwater and control erosion. :

26. SMA also ran.sed these issues in an Artlcle 78 proceedlng
challenging the First Building Permit and tke ZBA's Resolution and
Findings. Supreme Court has upheld the issuance of the First Building
Permit and the ZBA’s Resolution and Findings, holding that: (i) SMA is
not “awarded any form of Article 78 relief related to the cross—access
easements part of the Building Permit oxr ZBA appeals results”; and
(ii) SMA is not “awarded any Article 78 relief in regard to the
construction schedule aspect of the Building Permit or -ZBA appeals
results ”

27. The ZBA finds that the Second and Third Grounds for Appeal
are barred by the doctrines of collateral estoppel and/or res
judicata. The claims and issues associated. with the cross-access
easements and alleged phased construction now raised by SMA in
connection with the Appeal were before the ZBA and Supreme Court in
connection with the Prior Appeal, and were decided against SMA..

28. During the public hearing on Appeal, SMA acknowledged that
“the court had decided in large measure issues 2 and 3 that we raised
in our appeal with respect to the cross access easements in the phase
construction.. [a]lnd so the purpose of 1nclud1ng these in our appeal to
the Board is to reserve our rights and not to have it be :Lnterpretated
as we're waiving those arguments ‘because we do hope that we will be
successful on appeal ”

29. Wlth respect to the merits of the Second and Th:er Grounds
for Appeal, the ZBA adopts and incorporates by reference as if more
fully set forth herein paragraphs 27 through 44 and 66 through 83 of
its Findings of Fact and Determinations adopted on December 2, 2020 in
connection with the Prior Appeal. See Ex. 1.

30. This portion of the Appeal is denied.

II. Square Footage of Building #2

-



31. SMA alleges in the First Ground for Appeal that the Second
Building Peimit was dissued in viodlation of the Comprehensive
Development Regulations because the Second Building Permit is not in
conformity with the Site Plan Approval for the Project. :

~ 32. Section 73-12(A) of the Brighton Town Code provide that the
Building Inspector “shall review .or cause to e reviewed applications
- for permits; together with the plans, specifications and documented
filed therewith.” g : . S

33. Section 73-12(B) of the Brighton Town Code provides that
“[ulpon the payment ‘of ‘the: ‘required “fee;, with ' the approval -of the
Associate Planner and’ upon satisfactory proof being given that the
appl;cant is 'in compliance with the applicable provisions, rules and
regulations of :this article and of the Conp¥ehensive: Development
Regulations, a permit may be issued by and bear the name and signature
of the Building Inspector(s) or Fire Marshal, as may be .appropriate.”

34. Section 225-1 of the Comprehensive Development Regulations
provides that .“[nlo building permit shall be issued unless the
proposed construction or wuse is in full conformity with all prov:Ls:Lons
of -the’ Comprehen31ve Development Regulatlons ”

35. Section. 225-3(B). . of the Comprehen31ve Development
Regulations prov:Ldes that “[nlo building peimit shall be issued for
any building subject to site plan approval by the Planning Boaxd, ox
subject to review by the Architectural . Review Board, except in
conformity ‘with the plans approved by elther or both of the said
Boards as approprlate

36. According to the Town Ass001ate Planner, “building square
footage is based on building footprint measired from the exterior
faces bf the exterior walls of the building. The square footage of
bu:le:Lngs does not include architectural projections, such as.canopies
0r awnings'. The ZBA finds that this interpretation is in' accordance
with Section 201-5 of the Comprehensive Develoment Regulations, which
defines “floor area” as “[tlhe sum of the gross horizontal area of the
several floors of the building or buildings m a lot, measured from
the exterior faces of exterior walls..” '

" 37. The approved Site Plan depicts Buillding #2 as having a
footprint of 22,250 sguare feet. (ZBA000222). The site/plot plan
filed as part of the building permit package indicates that Building
#2 has a “Buildable Area” or “GFA” (gross floor area) of 22,380 square
feet. (ZBA000008). The ZBA finds that the goss floor area on the
site/plot plan is the footprint or floor area of Building #2.

38. The Second Building Permit also mferences a “22,700 sf
building footprint.” (ZBAOOOOOI.) According to the Town Associate
Planner, this is the overall square <footage of Building #2 that is
utilized to calculate the building permit fees due to the Town. This
figure includes “architectural and other elemerts, that, while part of



the overall building design, are in addition to the building footprint
reflected on the site plan.” These additional architectural éelements
are approximately 420 square feet based on the calculatlons performed
by the Town Architect. '

39. The ZBA finds that the Second Building Permit authorizes
construction of Building- #2 at a floor area of approximately 22,380
square feet, 130 square feet more than the 22,250 square. feet
referenced on the Site Plan. ’ '

.40.  According to thé Town Associate Planner, who has held the
position for approximately 25 yedrs and reviewed thousands of- -building
permits based upon site plan applications, the referenced provisions
of the Brighton Town Code and Comprehensive Development Regulations,
including Section - 225-3(B) . of the Conprehensive Development
Regulations, require “conformity rather than mathematical precision,
which ‘allows for engineering tolerances and reasonable - limits of
variation in the square footage measurements without significantly
affecting the overall building.” -

41. During the public hearing, in response to questions from
the ZBA, the Town Associate Planner stated that it is usually not the
case that a building plan submitted with a building permit ‘application
will match exactly with the square footage on an approved site plan.
A site plan is drawn by an engineer, as compared to building plans
drawn by an architect utilizing “CAD”. (computer aided design) that
provides a more precise square footage. The Town Associate Planner
further stated that, — in determining conformity, the Planning
Department reviews conformance of the building with setbacks and
whether the building is placed in the c¢orrect location as approved by
the Planning Board. '

42. The ZBA finds and interprets the language of Section 225-
3(B) of the Comprehensive Development Regulations, prov:Ld:Lng that no
building permit shall be issued except “in conformlty with” the site
plan, as not requiring exact mathematical precision. Consistent with
the language of the section, and custom and practice of the Town, the
ZBA finds and interprets the language of Section 225-3(B) of the
Comprehensive ° Development Regulations as allowing engineering

ERON

tolerances and minor mathematical deviations between the square
footage as shown on a site plan and the square footage on the building
permit.’ :

43. As established by the administrative record, the Project
square footage is well within the maximum project density of 83,700
square feet as conditioned by the Incentive Zoning Approval and
surveys confirm that Building #2 is located in the exact location as
the site plan and in compliance with the site plan setback
requirements as approved by the Planning Board. During the public
hearing, the Town Associate Planner confirmed several times that the

10



-

overall square footage of the Project w:.ll not exceed 83, 700 square
feet. : : :

: 44, --SMA ‘also alleges ‘that the Second Bulldlng Permlt v1olates
the Pro;yect approvals under -SEQRA on the grounds that : the ‘ Town ‘Board
as- lead agency did not study the impact of & Bulldlng #2° larger “than’
22,250 square feet. The SEQRA‘Findings ‘Statement adopted by the Town
Board ° stud:Led ‘the “impact: of a '%31,780 square foot retall bulldlng,.
which was- reducéd as part of the: Sité Plan'approval.process by 'the -
Planning Board. (ZBA000123, 209, .222). Further, as stated, the’
overall square footage of the -Project will not exceed 83,700 ‘square
feet as approved in the. SEQRA F:Lndlngs Statement adopted by the Town
Board and Incent:Lve Zonlng Approval. - -

45. During the public¢ hearing, SMA suggested that the'Buildi‘ng
Inspector. failéd to sufflc:i.ently explain . Town notes contalnlng the
statement “Area = 22,380 SF " (from ‘inside - of walls). - The Town
Associate Planner ei;p'lained in his written submission that this
notation was a mistake, and that the Town Architect separately
calculated the floor are‘a of Building #2 as 22,387 square feet.
Because uhder Section - 201-5 of the Comprehensive Development
Regulations “floor area” is measured from the exterior faces of the
exterior walls of the building, the ZBA finds that the reference in
the notes to “inside of walls” is a mistake as indicated by the Town
Associate Planner. = Otherwise, o ‘considering the Town Architect’s
separate calculations, which are virtually idemtical to those ‘prepared
with CAD; a contrary finding would conflict with the definition of
“floor area” contained in the Comprehensive Development Regulations.

46. The 130-foot.difference in the footprint for Building #2 as
approved in the Second Building Permit amounts to less than a 0.6%
deviation from thé Site Plan. The ZBA finds tle difference in overall
square footage between the Site Plan and Second Building Permit to be
trivial or de minimis. ‘Based on the administrative record, . the ZBA
finds that: (i) the overall -density of the Project has not changed as
a result of the ‘Second Building Permit; (ii) the overall square
footage of the Project will not exceed 83,100 square feet; (iid)
Building #2 is being placéd as shown on the Site Plan; and (iv)
Building #2 meets all the setback and other requirements. The ZBA
finds that the Second Building Permit was issued in conformity with
the Site Plan as required by the Brighton Town Code and Comprehensive
Development Regulations.

47. The ZBA finds that SMA has not met its burden of showing
that the Second Building Permit was not issued in conformity with the
Site Plan for the Project.

48. This portion of the Appeal is denied.

CONCLUSION
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49. In accordance with £ the records, proceedings; and above
Findings, the ZBA finds that: (i) the Building Inspector properly
issued the Second Building Permit in accordance with the requirements
of the Brighton Town .Code; Comprehensive Development Regulations,
Incentive Zoning Approval, Site Plan Approval,. and other applicable
conditions of, approvai (ii). the . Second Bulldmg Permit meets all of

the requz.red ¢onditions for the issuance of a building: permit: ds:set .
forth- " in "'the: Brighton Town Code, Comprehensive Development

Regulatlons ; -Ingentive Zoning . Approval, and Site Plan- Approval, and
(iii) the Developer ‘satisfied..all:+ requlred conditions before the
Bun.ldlng Inspector :|.ssued the Second Bu:.ldlng Permlt. . .

50. The ZBA den:t.es SMA'S request for. costs and fees assoc1ated
w:.th the Appeal

51 The Bulldlng Inspector s ‘issuance of the Second Buildlng
Permit is aff:.rmed, and Appeal is denied in its entirety. .
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At a meeting of the Zoning
Board of Appeals of the Town
of Brighton, held at the
Brighton Town Hall, 2300
Elmwood Avenue, Brighton, N.Y.
on the 3rd day of November,
2021, at approximately 7:00
p.m. ‘

PRESENT:
Dennis Mietz, Chairperson

Andrea Tompkins Wright

Judy Schwartz

Kathleen Schmitt

Edward Premo

Heather McKay-Drury (recused)
Zoning Board of Appeals Members

Rick DiStefano, Secretary
Kenneth W. Gordon, Town Attorney

WHEREAS, on or about July 19, 2021, Save Monroe Ave, Inc. (2900
Monroe Avenue, LLC, Cliffords of Pittsford, L.P., Elexco Land
Services, Inc., Julia D. Kopp, Mark Boylan, Ann Boylan and Steven M.
Deperrior) (collectively, “SMA”) filed Application 9A-08-21 (the
“Appeal”) with the Town of Brighton Zoning Board of Appeals (the
“ZBA”) appealing the Town of Brighton Building Inspector’s issuance of
Building Permit No. 20200504 (the “Third Building Permit”) to the
Daniele Family Companies (the “Developer”) for the Whole Foods Plaza
project located at 2740 Monroe Avenue, 2750 Monroe Avenue, 2800 Monroe
Avenue, a  portion of 175 Allens Creek Road and a portion of 2259
Clover Street; and :

N

WHEREAS, the Appeal requests that the ZBA: (i) annul and reverse
the issuance of the Third Building Permit; (ii) determine that the
Developer has failed to confirm that it has met all of the required
conditions set forth under New York State law, and in the Brighton
Town Code and the Incentive Zoning and Site Plan approvals necessary
for the issuance of the Third Building Permit; and (iii) award SMA all
costs and fees associated with the Appeal; and

WHEREAS, on October 6, 2021, the ZBA held a regular meeting,
which was duly noticed and public as required by law; and

WHEREAS, on October 6, 2021, the ZBA held a properly noticed
public hearing with respect to the Appeal, and during the public
hearing all persons desiring to speak on the Appeal were heard, and
such persons also submitted documents and other correspondence for



consideration by the ZBA, and all those materials were considered by
the ZBA as part of the record for the Appeal; and

WHEREAS, on October 6, 2021, the ZBA closed the public hearing
and commenced deliberations with respect to the Appeal; and

WHEREAS, on November 3, 2021, the ZBA held a regular meeting,
which was duly noticed and published as required by law, where the ZBA
continued its deliberations with respect to the Appeal.

NOW, THEREFORE, on Motion of #72. 7REmD , Seconded by
/42537awﬁ%9£J6-CV%ZAﬁﬁL7- ; it is hereby

RESOLVED, each of the Whereas Clauses in this Resolution are
incorporated by reference as specific findings of this Resolution and
shall have the same effect as the other findings herein, and be it
further '

RESOLVED, that after duly considering all the evidence before it,
the ZBA in all respects accepts, approves, adopts, and confirms the
Findings set forth as Attachment A, which Findings are incorporated
herein in their entirety; and

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the ZBA affirms the issuance of
the Third Building Permit; and be it further

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the Appeal is denied.

UPON ROLL CALL VOTE, the vote was as follows:

Dennis Mietz, Chairperson Voting

Andrea Tompkins Wright, Board Member Voting >
Judy Schwartz, Board Member Voting yﬁ?g
Kathleen Schmitt, Board Member Voting B ¢
Edward Premo, Board Member Voting _VES
Heather McKay-Drury, Board Member Voting RECUSED

This Resolution was thereupon declared adopted.

Dated: November 3, 2021
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FINDINGS - .
TOWN OF BRIGHTON ZONING BOARD OF APPEALS
APPLICATION 9A-08-21

Application of Save Monroe Ave., Inc., et al., appealing the issuance
of a building permit (Building #1) by the Town of Brighton Building
Inspector to the Daniele Family Companies, developer of the Whole
Foods project located at 2740 / 2750 Monroe Avenue.

BACKGROUND

I. Project Background

1. On February 25, 2015, the Daniele Family Companies (the
“Developer” or “Daniele”) submitted an application to the Town of
Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza. (the “Project”).

2. The Project is located on certain property consisting of
approximately 10.1 +/- acres of land located at 2740 and 2750 Monroe
Avenue in the Town of Brighton (the “Project Site”).

3. Following receipt of the Developer’s application for
Incentive Zoning and pursuant to the New York State Environmental
Quality Review Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of the Project, and directed a coordinated review with
potential involved agencies and interested agencies.

4. The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
On March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive Zoning Approval”).

5. Subsequently, the Developer submitted to the Town of
Brighton Planning Board (the “Planning Board”) applications for the
following Project approvals: (i) Preliminary and Final Site Plan
Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf -Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover Street, as .set forth in more detail in
applicable application materials and plans on file (the “Site Plan
Approval”) ; (ii) Site Plan modification to construct shared parking
.and access, known as the Access Managemeni: Plan (“AMP”), on and across
2835 Monroe Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2787
Monroe Avenue, 2775 Monroe Avenue, 2735 Monroe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to raze a vacant 10,800 +/- sf



restaurant building and a vacant 44,600 +/- sf bowling alley on
property located at 2740 Monroe Avenue and 2750 Monroe Avenue as set
forth in applicable application and plans on file; (iv) Demolition
Review and Approval to raze a restaurant building on property located
at 2800 Monroe Avenue as set forth in applicable application materials
and plans on flle ([111] and [iv] are collectively “the Demolition
plan Approval”); (v) Prel:.mlnary and, #Final Subdivision/Resubdivision
Approval - to combine and reconfigure several lots into two on
properties located at 2740, 2750 and 2800 Monroe Avenue; 2259 Clover
Street ‘and 175 Allens Creek Road as set forth in applicable
appllcatlon and plans on file; (vi) Preliminary and Final Subdivision
Approval to create. two lots from one on property located at 175 Allens
Creek Road, as set forth in applicable application materials and plans
on flle ([vl and [vi] are ‘collectively, the “Subd1v1s:.on Approval”) -
(each of the forgoing appllcatlons nay be referred to collectn.vely as
“the Planning Board Approvals”)

6. The Plannn.ng Board was identified as an Involved Agency
‘under SEQRA due to its authority to make discretionary decisions with
respect to the Plannlng Board Approvals. The Planning Board completed
its review of the potential impacts of the Project in accordance with
the requirements of SEQRA and by Resolution dated August ‘15, 2018
adopted its Findings Statement.

7. On August 15, 2018, the Planning Board approved, with
conditions, the Demolition Plan Approval.

, 8. On September 17, 2018, the Planning Board approved, with
conditions, the AMP Approval, the SublelS ion Approval , and the Site
Plan Approval. V

9. On January 9, 2019, the Developer and the Town entered into
the Amenity Agreement for the Project, which contains the parties’
agreement relative to the amenities being offered to the Town by the
Developer in exchange for the incentives to be . granted to the
Developer by the Town in connection with the Incentive Zoning
Approval. ' ’ ‘ '

IT. First Building Permit— and Appeal by SMA

10. ©On July 20, 2020, the Town of Brighton Building Inspector
(the “Building Inspector”) issued Building Permit No. 20180487 (the
“First Building Permit”) for the Project. The First Building Permit
was for “site work & construction of a building shell for a 1996sf
building to include future retail tenants (Star Bucks).

11. ©On August 4, 2020, Save Monroe Ave, Inc. (2900 Monroe
Avenue, LLC, Cliffords of Pittsford, L.P., Elexco Land Services, Inc.,
Julia D. Kopp, Mark Boylan, Ann Boylan and Steven M. Deperrior)
(collectively, “SMA”) filed an application with the Town of Brighton
zZoning Board of Appeals (the “ZBA”) appealing the Building Inspector’s



issuance of the First Bulldlng Perm:.t for the Project (the “First
Appeal”). .

12. On December 2, ~2020, the ZBA den:.ed the F:Lrst Appeal
pursuant Resolution and E‘a.ndlngs attached as Exhibit- 1.

13. . On.January 4, 202.1, SMA commenced an Art:c.cle 78 proceedlng
challenging the ZBA’s Resolution- and Findings upholding the issuance .
of the First Building Permit. : See Save Monroe Ave., Inc. v. Town of
Brighton,. New York .Office of the Building Inspector, Index- No.
E2021000033. The first cause of action .alleged the .Town failed to
confirm the Developer’s compliance with:the cross-access easements for
the AMP.on the ground that the -mortgage. holdet’s approval- of the same
was -absent. The. second cause. of actlon alleged the Town :meroperly
allowed multlple phase -.construction on the .ground that the Building
]?erm:.t covered erection of only the drive-thru Starbucks although the
Project was required to be single phase.

14. Pursuant to Dec1s:.on dated Aprll 13, . 2021, .and . Order and
Judgment dated June 5, 2021, Supreme Court, -Monroe €County, among other
things; denied SMA’s first and second causes of -action in the orlglnal
Verified Petition. -

IITI. The Second Bu:le:an Perm:.t and Second Appeal bz S

15. On January 20, 2021, the Building Inspector issued
Building Permit No. 20200419 (the “Second Building Permit”) for the
Project. The Second Building Permit was for “Building #2, construct a
building shell f_or future retain tenant(s) approx. 22,380 sf tenant
space and 22,700 sf building footprint.”

16. On May 3, 2021, SMA filed an application with the ZBA
appealing the Building Inspector’s issuance of the Second Building
Permit for the Project (the “Second Appeal”).

17. On July 7, 2021, the 7ZBA denied the Second Appeal pursuant
. Resolution and Findings attached as Exhibit 2.

IV. [The Third Building Permit and the.Current Appeal

18. Oon May 21, 2021, the Building Inspector issued Building
Permit No. 20200504 (the “Third Building Permit”) for the Project.
The Third Building Permit was for “Building. #l, a 50 ‘000 sf building
shell for future retall tenant.”

19. On or about July 15, 2021, SMA filed an application with
the ZBA appealing the Building. Inspector’s issuance of the Third
Building Permit for the Project (the “Appeal”).

| 20. SMA submitted the following documents in support of the
Appeal: (1) Town of Brighton Zoning Board of Appeals Application,



dated July 15, 2021; (2) Appeal/Notice of Appeal, dated July 19, 2021,
w1th Exhibit A-C; and (3) copy of Project site plan.

21. On August 20, 2021; in adcordance with Town Law 267- .
a(5) (b), the Building Inspector filed with the ZBA the adminhistrative
record with bates numbers ZBA000001- ZBA000214 The Building Inspector -
also  submitted to the ZBA a letter, "dated August 20, 2021, in
opposition to the Appeal ' BT

22.  On October 6, 2021, the ZBA conducted the public hearing.

. 23. The ZBA "has considered = the following documents in
connection with the Appeal: (1) Letter from Hodgson Russ LLP, dated
July 19, 2021, enclosing documents associated with the BAppeal; (2)
' Town of Brighton Zohing Board of Appeals Application, dated July 15,
2021; (3) Appeal/Notice of Appeal, dated July 19, 2021, with Exhibits
A-C; (4) copy of Project Site Plan; (5) Administrative record with
bates numbers ZBA000001- ZBA000214; and (6) - Letter from Building
Inspector, dated August 20, 2021. :

JURISDICTION AND STANDARD OF . REVIEW

24. The ZBA is author:.zed to hear and decide appeals from and -
review . any oxrder, requlrement, dec:Ls:Lon, 1nterpretatlon or
determination made by an administrative official to decide the
“meaning of any ‘portion of the text of Comprehensive Development
Regulations or of any condltlon or requirement specified or made under
the provisions - of the Comprehensive Development. Regulations.”
Brighton Town Code 219-2(A) (1); see also Town law 267-a(4).

‘ 25. In accordance with Town Law 267-b(1l), the ZBA’s standard of
review with respect to the Appeal is de novo, such that the ZBA “may
reverse or affirm, wholly or partly, or may modify the - order,
reqguirement, decision, interpretation or determination appealed from
and shall make such order, requirement, decision, interpretation or
determination as in its opinion ought to have been made in the matter
by the administrative official charged with the enforcement of such
ordinance or local law and to that end shall have all the powers of
the administrative official from whose order, requirement, decision,
interpretation or determination the appeal is taken.”

. FINDINGS OF FACT AND DETERMINATIONS

After considering all the proof and ev1der1ce before it, the ZBA:
(i) affirms the Building Inspector’s issuance of the Third Building
Permit; (ii) denies ‘the Appeal; and (iii) makes the following
determinations, findings, and interpretations:

I. Cross-Access Easements for the Access Management Plan and

Construction Sequencing



26. SMA alleges in the Second Ground for Appeal that the
Developer failed to meet the conditions set forth in the Incentive
Zoning Approval for failure to obtain valid and necessary cross—access
easements for the AMP. SMA argues in the Third Ground for Appeal that
the Developer did not comply with the Comprehen31ve Developnment
Regulations because the Developer obtained a permlt allegedly allowing
for phased construction in violation of the terms and -conditions of
the Incentive Zoning Approval and SEQRA findings for the Project.

27. The Second and Third Grounds for Appeal were also raised by
SMA in the First Appeal  and Second: Appeal;.where SMA alleged with
respect to the First Building Permit that: (i) the Developer failed to
meet the conditions set forth in the Incentive Zoning Approval for
failure to obtain valid and necessary Cross-access . easements for the
AMP; and (ii) -the Developer did not comply with the Comprehensive
Developmént Regulations because it . obtained a - permit- allegedly
allowing for phased construction in .violation of . the terms and
conditions of the. Incentive Zonlng Approval and SEQRA flndlngs.

28. In the ZBA’s Resolution and Findings denylng the First
Appeal, the ZBA found, among other things, that: (i) the cross-access
easements were executed by the grantor, recorded and enforceable, and
satisfactory to substantively implement and construct the AMP; (ii)
the First Building Pérmit authorizes site work for the entire Project
Site; (iii) construction is occurring in a single phase in accordance
with the Incentive Zoning Approval and Site Plan Approval; and (iv)
the Town reasonably and ratlonally required construction to proceed in
sequences to mitigate overall disturbance of the Project. Site, and to
manage stormwater and control erosion. .The foregoing findings were
also incorporated by reference in the ZBA’s Resolution and Findings
denylng the Second Appeal.

29. SMA also ralsed these issues in an Article 78 proceeding -
challenging the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal. ~ Supreme Court: has upheld the
issuance of ‘the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal, -holding that: (i) SMA is not
“awarded any form of Article -78 relief related to the cross-access
easements part of the Building Permit oxr ZBA appeals results”; and
(ii) SMA is not “awarded any Article 78 relief in regard to the
construction schedule aspect of the Building Permit or ZBA appeals
results.”

30. The ZBA finds that the Second and Third Grounds for Appeal
are barred by the doctrines of collateral estoppel and/or res
judicata. The claims and issues associated with the cross-access
easements and alleged phased construction now raised by SMA in
connection with the Appeal were before the ZBA and Supreme Court in
connection with the First Appeal, and were decided against SMA.



31. With respect to the merits of the Second and Third Grounds
for Appeal, the ZBA adopts and incorporates by reference as 1if more
fully set forth herein paragraphs 27 through 44 and 66 through 83 of
its Findings of Fact and'Determinations :adopted on December 2, 2020,
in connection with the First Appeal. See Ex. 1. ~ = - '

32. This portion of the .Appeal. is -denied.

II. Square Footage of Building #1

33... SMA alleges in the First Ground for Appeal that the Third
Building Permit allows the construction of :-a building (Building #1)
larger than the size approved in the site plan.

34. Section 73-12(A) of the Brighton Town Code provide that the
Building Inspector “shall review or cause to :be reviewed applications
for permits,. together with' the ‘plans, specifications and documented
filed therewith.” ' S S

. 35. Section ~73-12(B).” of the Brighton: Town Code provides that
“[u]pon the payment of the required fee, with the approval of the
Associate Planner. and upon satisfactory proof being given that the
applicant is in compliance with the  applicable: provisions, rules and
regulations of this article and of the Comprehensive Development
Regulations, a permit may. be issued by and Bear the name and signature
of the Building Inspector(s) or Fire Marshal, as may be appropriate.”

36. Section 225-1 of the Comprehensive Development Regulations
provides that “[nlo building pernit shall be issued unless the
proposed construction or use is. in full conformity:with all provisions
of the Comprehensive Development -Regulations.” S »

37. Section 225-3(B) of the . Comprehensive Development
Regulations provides that ™“[nl]o building permit shall be issued for
any building subject to site plan approval by the Planning Board, or
subject to review by the WArchitectural Review Board, except in
conformity with the plans approved by either or both of the said
Boards as appropriate.” R S

38. The Incentive Zoning Reésolution provides for the following
condition: “The food market  (Whole Foods) shall not exceed 50,000
square feet...” (ZBA000125). ‘ ‘

39. The approved Site -Plan depicts Building #1 as having a
footprint of 50,000 square feet. (ZBA000145). The site/plot plan
filed as part of the building permit package indicates that Building
£1 has a “Buildable Area” or “GFA” (gross floor area) of 50,000 square
feet. (ZBA00000S8).

40. Section 201-5 of the Comprehensive Development Regulations
defines “floor area” as “[tlhe sum of the gross horizontal area of the
several floors of the building or buildings o a lot, measured from
the exterior faces of exterior walls...” "The IBA finds that the floor



area on the site/plot plan is the footprlnt or floor area of Building
#2. , _

41. The Developer’s architect has certified that “using CAD,
the exterior walls of Building #1 of the Wholefoods Plaza in Brighton
NY measures 50,000 square feet as designed.” (ZBA000046). :

42. The ZBA finds that the Third Building .Permit authorizes
construction of Building #1 at a floor. area of 50,000 square feet, the
exact square . footage referenced on the Site Plan and as authorized by
the: Incentlve Zoning Resolution. :

43. SMA alleges that the Third Building Permit was issued in
violation of the Comprehensive Development Regulations, the approved
site plan, and. prior approvals, because .the Town - failed to require
elimination of square footage from Building #1 to compensate -for the
“excess square footage added to Building #2.7

: 44. In the ZBA’s‘ Resolution and Findings denying the Second
Appeal, the ZBA found that the Second .Building Permit was issued in
conformity with the Site: Plan as required by the Brighton Town Code
and Comprehensive Development Regulatlons - See Ex.. 2.

45. The Incentlve Zoning Resolution prov1des as a condltlon
that “the maximum building development on .the [Project Site].shall not
"exceed 83,700 square feet.” (ZBA000125). At the time of the public
hearing, the Town had issued three building permits authorizing the
construction of three' buildings totaling 74,377 square feet, as
follows: (i) First Building Permit - Starbucks building (1,997 square
feet); (ii) Second Building Permit - Building #2 (22,380 square feet);
and (iii) Third Building Permit - Building #1 (50,000 square feet).
In both written submissions and during the public hearing, the Town
Associate - Planner indicated:that the Town would not approve building
permits for Building #4 or Building #5 in excess of 9,323 square feet,
and the overall Progect will not exceed 83,700 square feet.

46. The Third Bulldlng Permit also references that the “53 330
Area (sq ft) above is comprised of 50,000 sf building footprint, 3100
sf canopies and 230 sf ramp.” According to the  Town: Associate
Planner, this is the overall square footage of Building #1 that is
utilized to calculate the building permit fees due to the Town. This
figure includes “architectural projections and other elements. The
square footage of buildings on an approved site plan does not include
architectural projections.” - These additional architectural elements
are approximately 3,330 square feet based on the calculations
performed by the Town Architect, but do not comprise the building.
footprint.

47.  The ZBA finds that the Third Building Permit was issued in

conformity with the Site Plan as required by the Brighton Town Code
and Comprehensive Development Regulations. The ZBA finds that SMA has
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not met its burden of showing that the Third Building Permit was not
issued in conformity with the Site Plan for the Project.

48. - This portion of the Appeal is denied.
CONCLUSION
49. 1In accordance with the records,- proceedings, and above

Findings, the 2ZBA finds that: (i) the Building Inspector properly
_issued the Third Building Permit in accordance with the requirements
of the Brighton Town Code, Comprehensive Development Regulations,
Incentive Zoning Approval, Site Plan Approval, and other applicable
conditions of approval; (ii) the Third Building Permit meets all of
the required conditions for the issuance of a building permit as set
forth in the Brighton Town Code, Comprehensive  Development
Regulations, Incentive Zoning Approval, and Site Plan Approval; and
(iii) the Developer -satisfied all required conditions before the
Building Inspector issued the Third Building Permit.

50. The ZBA denies SMA’s request for costs and fees associated ‘
with the Appeal. ' '

51. The Building Inspector’s‘ issuance of the Third Building
Permit is affirmed, and Appeal is denied in its entirety.
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At a meeting of the Zoning
Board of Appeals of the Town
of Brighton, held at the
Brighton Town Hall, 2300
Elmwood Avenue, Brighton, N.Y.
on the 2nd day of February,
2022, at approximately 7:00

p.m.

PRESENT:
Dennis Mietz, Chairperson

Andrea Tompkins Wright

Judy Schwartz

Kathleen Schmitt

Edward Premo

Heather McKay-Drury (recused)
Zoning Board of Appeals Members

Rick DiStefano, Secretary
Kenneth W. Gordon, Town Attorney

WHEREAS, on or about December 10, 2021, Brighton Grassroots, LLC
("BGR”) filed Application 1A-08-22 (the ™“Appeal”) with the Town of
Brighton Zoning Board of Appeals (the “ZBA”) appealing the Town of
Brighton Building Inspector’s issuance of Building Permit No. 20210374
(the “Fourth Building Permit”) and Building Permit No. 20210373 (the
“Fifth Building Permit”) to the Daniele Family Companies (the
“Developer”) for the Whole Foods Plaza project located at 2740 Monroe
Avenue, 2750 Monroe Avenue, 2800 Monroe Avenue, a portion of 175
Allens Creek Road and a portion of 2259 Clover Street; and

WHEREAS, the Appeal requests that the ZBA: (i) determine that the
Developer has failed to confirm that it has met all of the required
conditions set forth under New York State law, and in the Brighton
Town Code and the Incentive Zoning and Site Plan approvals necessary
for the issuance of the Fourth Building Permit and Fifth Building
Permit; (ii) annul and reverse the issuance of the Fourth Building
Permit and Fifth Building Permit; (iii) grant the Appeal; (iv) order
the Developer to immediately stop work related to the Fourth Building
Permit and Fifth Building Permit; (v) direct the relevant Town
employees to immediately issue a stop work order to the Developer with
respect to any work related to the Fourth Building Permit and Fifth
Building Permit; and (vi) award BGR all costs and fees associated with
the Appeal; and

WHEREAS, on January 5, 2022, the ZBA held a regular meeting,
which was duly noticed and published as required by law; and



WHEREAS, on January 5, 2022, the ZBA held a properly noticed
public hearing with respect to the Appeal, and during the public
hearing all persons desiring to speak on the Appeal were heard, and
such persons also submitted documents and other correspondence for
consideration by the ZBA, and all those materials were considered by
the ZBA as part of the record for the Appeal; and

WHEREAS, on January 5, 2022, the ZBA closed the public hearing
and commenced deliberations with respect to the Appeal; and

WHEREAS, on February 2, 2022, the ZBA held a regular meeting,
which was duly noticed and published as required by law, where the ZBA
continued its deliberations with respect to the Appeal.

NOW, THEREFORE, on Motion of , Seconded by
, it is hereby

RESOLVED, each of the Whereas Clauses in this Resolution are
incorporated by reference as specific findings of this Resolution and
shall have the same effect as the other findings herein, and be it
further

RESOLVED, that after duly considering all the evidence before it,
the ZBA in all respects accepts, approves, adopts, and confirms the
Findings set forth as Attachment A, which Findings are incorporated
herein in their entirety; and

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the ZBA affirms the issuance of
the Fourth Building Permit and Fifth Building Permit; and be it
further

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the Appeal is denied.

UPON ROLL CALL VOTE, the vote was as follows:

Dennis Mietz, Chairperson Voting
Andrea Tompkins Wright, Board Member Voting
Judy Schwartz, Board Member Voting
Kathleen Schmitt, Board Member Voting
Edward Premo, Board Member Voting
Heather McKay-Drury, Board Member Voting RECUSED

This Resolution was thereupon declared adopted.

Dated: February 2, 2022



~ ATTACHMENT A



FINDINGS
TOWN OF BRIGHTON ZONING BOARD OF APPEALS
APPLICATION 1lA-08-22

Application of Brighton Grassroots, LLC appealing the issuance of two
building permits (4*" building and 5™ building) by the Town of Brighton
Building Inspector to the Daniele Family Companies, developer of the
Whole Foods project located at 2740 / 2750 Monroe Avenue.

BACKGROUND
I. Project Background
1. On February 25, 2015, the Daniele Family Companies (the

“Developer” or “Daniele”) submitted an application to the Town of
Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza (the “Project”).

2. The Project is located on certain property consisting of
approximately 10.1 +/- acres of land located at 2740 and 2750 Monroe
Avenue in the Town of Brighton (the “Project Site”).

3. Following receipt of the Developer’s application for
Incentive Zoning and pursuant to the New York State Environmental
Quality Review Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of the Project, and directed a coordinated review with
potential involved agencies and interested agencies.

4. The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
On March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive Zoning Approval”).

5. Subsequently, the Developer submitted to the Town of
Brighton Planning Board (the “Planning Board”) applications for the
following Project approvals: (i) Preliminary and Final Site Plan

Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover Street, as set forth in more detail in
applicable application materials and plans on file (the “Site Plan
Approval”) ; (ii) Site Plan modification to construct shared parking
and access, known as the Access Management Plan (“AMP”), on and across
2835 Monroe Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2787
Monroe Avenue, 2775 Monroe Avenue, 2735 Monroe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to raze a vacant 10,800 +/- sf



restaurant building and a vacant 44,600 +/- sf bowling alley on
property located at 2740 Monroe Avenue and 2750 Monroe Avenue as set
forth in applicable application and plans on file; (iv) Demolition
Review and Approval to raze a restaurant building on property located
at 2800 Monroe Avenue as set forth in applicable application materials
and plans on file ([iii] and [iv] are collectively “the Demolition
plan Approval”); (v) Preliminary and Final Subdivision/Resubdivision
Approval to combine and reconfigure several lots into two on
properties located at 2740, 2750 and 2800 Monroe Avenue, 2259 Clover
Street and 175 Allens <Creek Road as set forth in applicable
application and plans on file; (vi) Preliminary and Final Subdivision
Approval to create two lots from one on property located at 175 Allens
Creek Road, as set forth in applicable application materials and plans
on file ([v] and [vi] are collectively, the ™“Subdivision Approval”)
(each of the forgoing applications may be referred to collectively as
“the Planning Board Approvals”).

6. The Planning Board was 1identified as an Involved Agency
under SEQRA due to its authority to make discretionary decisions with
respect to the Planning Board Approvals. The Planning Board completed
its review of the potential impacts of the Project in accordance with
the requirements of SEQRA and by Resolution dated August 15, 2018
adopted its Findings Statement.

7. On August 15, 2018, the Planning Board approved, with
conditions, the Demolition Plan Approval.

8. On September 17, 2018, the Planning Board approved, with
conditions, the AMP Approval, the Subdivision Approval, and the Site
Plan Approval.

9. On January 9, 2019, the Developer and the Town entered into
the Amenity Agreement for the Project, which contains the parties’
agreement relative to the amenities being offered to the Town by the
Developer in exchange for the incentives to be granted to the
Developer by the Town in connection with the Incentive Zoning
Approval.

II. First Building Permit and Appeal by BGR

10. On July 20, 2020, the Town of Brighton Building Inspector
(the “Building Inspector”) issued Building Permit No. 20180487 (the
“First Building Permit”) for the Project. The First Building Permit
was for “site work & construction of a building shell for a 1996sf
building to include future retail tenants (Star Bucks).”

11. On August 20, 2020, Brighton Grassroots, LLC (“BGR”) filed
an application with the Town of Brighton Zoning Board of Appeals (the
“ZBA”) appealing the Building Inspector’s issuance of the First
Building Permit for the Project (the “First Appeal”).



12. On December 2, 2020, the ZBA denied the First Appeal
pursuant Resolution and Findings attached as Exhibit 1.

13. On January 4, 2021, BGR commenced an Article 78 proceeding
challenging the ZBA’s Resolution and Findings upholding the issuance
of the First Building Permit. See Brighton Grassroots, LLC. v. Town
of Brighton Zoning Board of Appeals, Index No. E2021000039. The first
cause of action alleged the Town improperly allowed multiple phase
construction on the ground that the Building Permit covered erection
of only the drive-thru Starbucks although the Project was required to
be single phase. The second cause of action alleged the Town failed
to confirm the Developer’s compliance with the cross-access easements
for the AMP on the ground that the mortgage holder’s approval of the
same was absent.

14. Pursuant to Decision dated April 13, 2021, and Order and
Judgment dated June 15, 2021, Supreme Court, Monroe County, among
other things, denied BGR’s first and second causes of action in the
Verified Petition.

III. The Second Building Permit and appeal by Save Monroe Avenue, Inc.

onlx

15. On January 20, 2021, the Building Inspector issued Building
Permit No. 20200419 (the “Second Building Permit”) for the Project.
The Second Building Permit was for ™“Building #2, construct a building
shell for future retain tenant(s) approx. 22,380 sf tenant space and
22,700 sf building footprint.”

16. On May 3, 2021, Save Monroe Ave, Inc. (2900 Monroe Avenue,,
LLC, Cliffords of Pittsford, L.P., Elexco Land Services, Inc., Julia
D. Kopp, Mark Boylan, Ann Boylan and Steven M. Deperrior)
(collectively, “SMA”) filed an application with the ZBA appealing the
Building Inspector’s issuance of the Second Building Permit for the
Project (the “SMA Second Appeal”).

17. BGR did not appeal the issuance of the Second Building
Permit.

18. On July 7, 2021, the ZBA denied the SMA Second Appeal
pursuant Resolution and Findings attached as Exhibit 2.

19. On August 4, 2021, SMA commenced an Article 78 proceeding
challenging the ZBA’s Resolution and Findings upholding the issuance
of the Second Building Permit. See Save Monroe Ave., Inc. v. Town of
Brighton, New York Office of the Building Inspector, Index No.
E2021007288. The first cause of action alleged the Second Building
Permit allowed construction of Building #2 larger than the size

depicted in the Site Plan Approval. The second cause of action
alleged town failed to obtain sufficient cross-access easements to
implement the AMP. The third cause of action alleged the Third



Building Permit improperly allowed multiple phase construction. The
fourth cause of action alleged a violation of the Open Meetings Law.

20. Pursuant to Decision dated November 29, 2021, and Order and
Judgment dated January 3, 2022, Supreme Court, Monroe County, denied
SMA’s first and fourth causes of action and dismissed SMA’s second and
third causes of action in the Amended Verified Petition.

Iv. The Third Building Permit and the Third Appeal by BGR

21. On May 21, 2021, the Building Inspector issued Building
Permit No. 20200504 (the “Third Building Permit”) for the Project.
The Third Building Permit was for “Building #1, a 50,000 sf building
shell for future retail tenant.”

22. On or about July 20, 2021, BGR filed an application with
the ZBA appealing the Building Inspector’s issuance of the Third
Building Permit for the Project (the “Third Appeal”).

23. On November 3, 2021, the ZBA denied the Third Appeal
pursuant to Resolution and Findings attached as Exhibit 3.

V. The Fourth Building Permit and Fifth Building Permit, and the
Current Appeal '

24, On October 13, 2021, the Building Inspector issued
Building Permit No. 20210374 (the ™“Fourth Building Permit”) and
Building Permit No. 20210373 (the “Fifth Building Permit”) for the
Project. The Fourth Building Permit was for “Building #4,
construction of a 6,117 sf building shell.” The Fifth Building Permit
was for “Building #5, construction of a 3,200 sf building shell.”

25. On or about December 10, 2021, BGR filed an application
with the ZBA appealing the Building Inspector’s issuance of the Fourth
Building Permit and Fifth Building Permit (the “Appeal”).

26. BGR submitted the following documents in support of the
Appeal: (1) Town of Brighton Zoning Board of Appeals Application,
dated December 10, 2021; and (2) BGR Appeal to ZBA/Notice of Appeal,
dated December 10, 2021, with Exhibits A-Q.

27. On December 27, 2021, in accordance with Town Law 267-
a(5) (b), the Building Inspector filed with the ZBA the administrative
record with bates numbers ZBA000001-ZBA000200. The Building Inspector
also submitted to the ZBA a letter, dated December 27, 2021, 1in
opposition to the Appeal.

28. On January 5, 2022, the ZBA conducted the public hearing.

DOCUMENTS CONSIDERED BY THE ZBA




29. The ZBA has —considered the following documents in
connection with the Appeal: (i) Town of Brighton Zoning Board of
Appeals Application, dated December 10, 2021; (ii) BGR Appeal to
ZBA/Notice of Appeal, dated December 10, 2021, with Exhibits A-Q;
(iii) Administrative record with bates numbers ZBA000001-ZBA000200;
and (iv) Letter from Building Inspector, dated December 27, 2021.

JURISDICTION AND STANDARD OF REVIEW

30. The ZBA is authorized to hear and decide appeals from and
review any order, requirement, decision, interpretation or
determination made by an administrative official to decide the
“meaning of any portion of the text of Comprehensive Development
Regulations or of any condition or requirement specified or made under
the provisions of the Comprehensive Development Regulations.”
Brighton Town Code 219-2(A) (1); see also Town Law 267-a(4).

31. In accordance with Town Law 267-b(l), the ZBA’s standard of
review with respect to the Appeal is de novo, such that the ZBA “may
reverse or affirm, wholly or partly, or may modify the order,
requirement, decision, interpretation or determination appealed from
and shall make such order, requirement, decision, interpretation or
determination as in its opinion ought to have been made in the matter
by the administrative official charged with the enforcement of such
ordinance or local law and to that end shall have all the powers of
the administrative official from whose order, requirement, decision,
interpretation or determination the appeal is taken.”

FINDINGS OF FACT AND DETERMINATIONS

After considering all the proof and evidence before it, the ZBA:
(i) affirms the Building Inspector’s issuance of the Fourth Building
Permit and Fifth Building Permit; (ii) denies the Appeal; and (iii)
makes the following determinations, findings, and interpretations:

I. Cross-Access Easements for the Access Management Plan and
Construction Sequencing

32. BGR argues in the First Ground for Appeal that the
Developer did not comply with the Comprehensive Development
Regulations because the Developer obtained a permit allegedly allowing
for phased construction in violation of the terms and conditions of
the Incentive Zoning Approval and SEQRA findings for the Project. BGR
alleges in the Second Ground for Appeal that the Developer failed to
meet the conditions set forth in the Incentive Zoning Approval for
failure to obtain valid and necessary cross-access easements for the
AMP.

33. The First and Second Grounds for Appeal were also raised by
BGR in the First Appeal and Third Appeal, and by SMA in the SMA Second
Appeal.



34. In the ZBA’s Resolution and Findings denying the First
Appeal, the ZBA found, among other things, that: (i) the cross-access
easements were executed by the grantor, recorded and enforceable, and
satisfactory to substantively implement and construct the AMP; (ii)
the First Building Permit authorizes site work for the entire Project
Site; (iii) construction is occurring in a single phase in accordance
with the Incentive Zoning Approval and Site Plan Approval; and (iv)
the Town reasonably and rationally required construction to proceed in
sequences to mitigate overall disturbance of the Project Site, and to
manage stormwater and control erosion. The foregoing findings were
also incorporated by reference in the ZBA’s Resolution and Findings
denying the SMA Second Appeal and Third Appeal.

35. BGR also raised these issues in an Article 78 proceeding
challenging the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal. Supreme Court has upheld the
issuance of the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal, holding that: (i) BGR is not
“awarded ‘any form of Article 78 relief related to the cross-access
easements part of the Building Permit or ZBA appeals results”; and
(ii) BGR 1is not “awarded any Article 78 relief in regard to the
construction schedule aspect of the Building Permit or ZBA appeals
results.”

36. The ZBA finds that the First and Second Grounds for Appeal
are barred by the doctrines of collateral estoppel and/or res
judicata. The claims and issues associated with the cross-access
easements and alleged phased construction now raised by BGR in
connection with the Appeal were before the ZBA and Supreme Court in
connection with the First Appeal, and were decided against BGR.

37. SMA also raised these issues in an Article 78 proceeding
challenging the Second Building Permit and the ZBA’s Resolution and
Findings denying the SMA Second Appeal. Supreme Court has upheld the
issuance of the Second Building Permit and the ZBA’s Resolution and
Findings denying the SMA Second Appeal, holding that SMA’s cross-
access easements and phased construction claims are not the subject of
fresh judicial review under res judicata and/or collateral estoppel.

38. With respect to the merits of these grounds for appeal, the
ZBA adopts and incorporates by reference as if more fully set forth
herein paragraphs 44 through 80 of its Findings of Fact and
Determinations adopted on December 2, 2020, in connection with the
First Appeal. See Ex. 1.

39. This portion of the Appeal is denied.

II. Square Footage of Building #4 and Building #5

40. BGR alleges in the Third Ground for Appeal that the
building ©permits “unlawfully authorize construction of larger
buildings and more square footage than is authorized...”



41. Section 73-12(A) of the Brighton Town Code provides that
the Building Inspector “shall review or cause to be reviewed
applications for permits, together with the plans, specifications and
documented filed therewith.”

42. Section 73-12(B) of the Brighton Town Code provides that
“[u)lpon the payment of the required fee, with the approval of the
Associate Planner and upon satisfactory proof being given that the
applicant is in compliance with the applicable provisions, rules and
regulations of this article and of the Comprehensive Development
Regulations, a permit may be issued by and bear the name and signature
of the Building Inspector(s) or Fire Marshal, as may be appropriate.”

43. Section 225-1 of the Comprehensive Development Regulations
provides that “[n]Jo building permit shall be issued unless the
proposed construction or use is in full conformity with all provisions
of the Comprehensive Development Regulations.”

44. Section 225-3(B) of the Comprehensive Development
Regulations provides that “[n]Jo building permit shall be issued for
any building subject to site plan approval by the Planning Board, or
subject to review by the Architectural Review Board, except in
conformity with the plans approved by either or both of the said
Boards as appropriate.”

45. The approved Site Plan depicts Building #4 as having a
footprint of 6,250 square feet and Building #5 as having a footprint
of 3,200 square feet. (ZBA000134). The plans filed as part of the
building permit package indicates that Building #4 has a square
footage of 6,117 square feet and Building #5 has square footage of
3,200 square feet. (ZBA00013-14, 21-22).

46, Section 201-5 of the Comprehensive Development Regulations
defines “floor area” as “[t]he sum of the gross horizontal area of the
several floors of the building or buildings on a lot, measured from
the exterior faces of exterior walls...” The ZBA finds that the square
footages on the plans are the footprints or floor areas of Building #4
and Building #5.

47. The Developer’s architect has certified that Building #4 is
“6,117 SF gross” and Building #5 is “3,200 SF gross,” and “[t]lhese
areas are based on ‘as designed’ dimensions taken at the exterior face
of the exterior walls of each building, being the same as the Passero
AutoCAD drawing referenced above in each case.” (ZBA00031).

48, The ZBA finds that the Fourth Building Permit authorizes
construction of Building #4 at a floor area of 6,117 square feet, 133
square feet less than the square footage referenced on the approved
Site Plan. The ZBA finds that the Fifth Building Permit authorizes
construction of Building #5 at a floor area of 3,200 square feet, the
exact square footage referenced on the approved Site Plan.



49. In the ZBA’s Resolution and Findings denying the SMA Second
Appeal, the ZBA found that the language of Section 225-3(B) of the
Comprehensive Development Regulations, providing that no building
permit shall be issued except “in conformity with” the site plan, does
not require exact mathematical precision, and allows engineering
tolerances and minor mathematical deviations between the square
footage as shown on a site plan and the square footage on the building
permit.

50. In upholding the ZBA’s Resolution and Findings with respect
to the Second Building Permit, Supreme Court also found that
conformity does not mean identical.

51. The ZBA finds that: (i) the Fourth Building Permit was
issued in conformity with the Site Plan as required by the Brighton
Town Code and Comprehensive Development Regulations; and (ii) the
Fifth Building Permit was issued in conformity with the Site Plan as
required by the Brighton Town Code and Comprehensive Development
Regulations. The ZBA finds that BGR has not met its burden of showing
that- the Fourth Building Permit or Fifth Building Permit were not
issued in conformity with the approved Site Plan.

52. BGR alleges that the square feet approved by the building
permits totals 87,727 square feet and the building permits authorize
the construction of “significantly more square footage than is allowed
by the municipal approvals for the Project.”

53. The Incentive Zoning Approval provides as a condition that
“the maximum building development on the [Project Site] shall not
exceed a total of 83,700 square feet.” (ZBA000111). . The ZBA finds

that the five buildings depicted on the approved Site Plan may not
exceed 83,700 square feet of floor area as a condition of the
Incentive Zoning Approval.

54. The Town has issued five building permits authorizing the
following square footages of floor area for the five Project
buildings: (i) First Building Permit - Starbucks building (1,997

square feet); (ii) Second Building Permit - Building #2 (22,380 square
feet); (iii) Third Building Permit - Building #1 (50,000 square feet);
(iv) Fourth Building Permit - Building #4 (6,117 square feet); and (v)
Fifth Building Permit - Building #5 (3,200 square feet). The ZBA
finds that the building permits authorize construction of five
buildings totaling 83,694 square feet of floor area, which is six
square feet less than the maximum permitted in the Incentive Zoning
Approval.

55. The Developer’s architects have also certified that the
square footage of the five Project buildings is as follows: (i)
Starbucks building - 1,997 square feet; (ii) Building #2 - 22,380
square feet; (iii) Building #1 - 50,000 square feet; (iv) Building #4
- 6,117 square feet; and (v) Building #5 - 3,200 square feet.



(ZBA000O30-31) . The Building Inspector has also confirmed that the
total square footage of the five buildings is 83,694 square feet and
complies with the maximum building development of 83,700 square feet
allowed in the Incentive Zoning Approval. (ZBA00032).

56. BGR’s calculation of overall Project square footage
includes the square footage of architectural projections and other
elements approved in the First Building Permit, Second Building
Permit, and Third Building Permit. In the ZBA’s Resolution and
Findings denying the Third Appeal, the ZBA found that, according to
the Town Associate Planner, the square footage of buildings on an
approved site plan does not include architectural projections and
other elements, which are utilized by the Town solely to generate the
building permit fee. These items include, among other things,
building canopies and ramps.

57. The ZBA finds that these additional architectural features
and other elements, such as canopies and ramps, to the extent proposed
as part of Building #1, Building #2, and Building #3, do not comprise
the building floor area and, therefore, are not included in the
maximum building development of the Project. Otherwise, a contrary
finding would conflict with the definition of “floor area” contained
in the Comprehensive Development Regulations.

58. The ZBA finds that the overall square footage of five
buildings approved pursuant to the First Building Permit, Second
Building Permit, Third Building Permit, Fourth Building Permit, and
Fifth Building Permit does not exceed 83,700 square feet, and is in
conformity with the 1Incentive Zoning Approval and Site Plan as
required by the Brighton Town Code and Comprehensive Development
Regulations.

59. This portion of the Appeal is denied.
CONCLUSION
60. In accordance with the records, proceedings, and above

Findings, the ZBA finds that: (i) the Building Inspector properly
issued the Fourth Building Permit and Fifth Building Permit in
accordance with the requirements of +the Brighton Town Code,
Comprehensive Development Regulations, Incentive Zoning Approval, Site
Plan Approval, and other applicable conditions of approval; (ii) the
Fourth Building Permit and Fifth Building Permit meet all of the
required conditions for the issuance of a building permit as set forth
in the Brighton Town Code, Comprehensive Development Regulations,
Incentive Zoning Approval, and Site Plan Approval; and (iii) the
Developer satisfied all required conditions before the Building
Inspector issued the Fourth Building Permit and Fifth Building Permit.

61. The ZBA denies BGR’s request to order the Developer to
immediately stop work and to direct Town employees to issue a stop
work order with respect to the Project.



62. The ZBA denies BGR’s request for costs and fees associated
with the Appeal.

63. The Building Inspector’s issuance of the Fourth Building

Permit and Fifth Building Permit is affirmed, and Appeal is denied in
its entirety.
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At a meeting of the Zoning
Board of Appeals of the Town
of Brighton, held at the
Brighton Town Hall, 2300
Elmwood Avenue, Brighton, N.Y.
on the 2nd day of December,
2020, at approximately 7:00
p.m.

PRESENT:
Dennis Mietz, Chairperson

Kathleen Schmitt

Andrea Tompkins Wright

Judy Schwartz

Jeanne Dale

Jennifer Watson

zoning Board of Appeals Members

Rick DiStefano, Secretary
David Dollinger, Deputy Town Attorney

WHEREAS, on August 20, 2020, Brighton Grassroots, LLC (“BGR")
filed Application 108-02-20 (the “Appeal”) with the Town of Brighton
Zzoning Board of BAppeals (the “ZBA”) appealing the Town of Brighton
Building Inspector’s issuance of Building Permit No. 20180487 (the
“Building Permit”) to the Daniele Family Companies (the “Developer”)
for the Whole Foods Plaza project located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road,
and a portion of 2259 Clover Street (the “Project”); and

WHEREAS, the Appeal requests that the 2BA: (i) reverse the
decision of the Town of Brighton Building Inspector to issue the
Building Permit; (ii) annul the Building Permit; (iii) determine that
the Developer has failed to establish, with documentary evidence, that
it has met all of the required preconditions/requirements for issuance
of the Building Permit as set forth in the Brighton Town Code,
Incentive Zoning Resolution, and Site Plan Approval Resolution; and
(iv) identify which outstanding preconditions/requirements the
Developer must satisfy before a building permit can be issued; and

WHEREAS, on October 7, 2020, the ZBA held a regular meeting,
which was duly noticed and published as required by law; and

WHEREAS, on October 7, 2020, the ZBA held a properly noticed
public hearing with respect to the Appeal, and during the public
hearing all persons desiring to speak on the Appeal were heard, and
such persons also submitted documents and other correspondence for
consideration by the ZBA, and all those materials were considered by
the ZBA as part of the record for the Appeal; and



WHEREAS, on October 7, 2020, the ZBA closed the public hearing,
tabled the Appeal, and allowed the Building Inspector two weeks to
respond to new information submitted by BGR; and

WHEREAS, on October 7, 2020, the ZBA commenced deliberations with
respect to the Appeal, which deliberations were continued by the ZBA
at its regular meeting on November 4, 2020; and

WHEREAS, on November 4, 2020, the ZBA held a regular meeting,
which was duly noticed and published as required by law; and

NOW, THEREFORE, on Motion of /7. Zormilcss ~4)ziarf7Seconded by
75 DALE , it is hereby

RESOLVED, each of the Whereas Clauses in this Resolution are
incorporated by reference as specific findings of this Resolution and
shall have the same effect as the other findings herein, and be it
further

RESOLVED, that after duly considering all the evidence before it,
the ZBA in all respects accepts, approves, adopts, and confirms the
Findings set forth as Attachment A, which Findings are incorporated
herein in their entirety; and

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the ZBA affirms the issuance of
the Building Permit; and be it further

RESOLVED, in accordance with the records, proceedings, and
Findings set forth as Attachment A, the Appeal is denied.

UPON ROLL CALL VOTE, the vote was as follows:

Dennis Mietz, Chairperson Voting Z(&
Kathleen Schmitt, Board Member Voting YAL
Andrea Tompkins Wright, Board Member Voting -

Judy Schwartz, Board Member Voting s

Jeanne Dale, Board Member Voting §%(§’
Jennifer Watson, Board Member Voting

This Resolution was thereupon declared adopted.

Dated: December 2, 2020
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FINDINGS
TOWN OF BRIGHTON ZONING BOARD OF APPEALS
APPLICATION 10A-02-20

Application of Brighton Grassroots, LLC appealing the issuance of a
building permit (Starbucks Coffee) by the Town of Brighton Building
Inspector (pursuant to Section 219-3) to the Daniele Family Companies,
developer of the Whole Foods project located at 2740 Monroe Avenue,
2750 Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek
Road, and a portion of 2259 Clover Street.

BACKGROUND

1. On February 25, 2015, the Daniele Family Companies (the
“Developer” or “Daniele”) submitted an application to the Town of
Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza (the “Project”).

2. The Project is located on certain property consisting of
approximately 10.1 +/- acres of land located at 2740 and 2750 Monroe
Avenue in the Town of Brighton (the “Project Site”).

3. Following receipt of the Developer’s application for
Incentive Zoning and pursuant to the New York State Environmental
Quality Review Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of the Project, and directed a coordinated review with
potential involved agencies and interested agencies.

4. The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
Oon March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive Zoning Approval”).

5. Subsequently, the Developer submitted to the Town of
Brighton Planning Board (the "“Planning Board”) applications for the
following Project approvals: (i) Preliminary and Final Site Plan
Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover Street, as set forth in more detail in
applicable application materials and plans on file (the “Site Plan
Approval”) ; (ii) Site Plan modification to construct shared parking
and access, known as the Access Management Plan (“AMP”), on and across
2835 Monroe Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2787
Monroe Avenue, 2775 Monroe Avenue, 2735 Monroe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to raze a vacant 10,800 +/- sf



restaurant building and a vacant 44,600 +/- sf bowling alley on
property located at 2740 Monroe Avenue and 2750 Monroe Avenue as set
forth in applicable application and plans on file; (iv) Demolition
Review and Approval to raze a restaurant building on property located
at 2800 Monroe Avenue as set forth in applicable application materials
and plans on file ([iii] and [iv] are collectively “the Demolition
plan Approval”); (v) Preliminary and Final Subdivision/Resubdivision
Approval to combine and reconfigure several lots into two on
properties located at 2740, 2750 and 2800 Monroe Avenue, 2259 Clover
Street and 175 Allens Creek Road as set forth in applicable
application and plans on file; (vi) Preliminary and Final Subdivision
Approval to create two lots from one on property located at 175 Allens
Creek Road, as set forth in applicable application materials and plans
on file ([v] and [vi] are collectively, the “Subdivision Approval”)
(each of the forgoing applications may be referred to collectively as
“the Planning Board Approvals”).

6. The Planning Board was identified as an Involved Agency
under SEQRA due to its authority to make discretionary decisions with
respect to the Planning Board.Approvals. The Planning Board completed
its review of the potential impacts of the Project in accordance with
the requirements of SEQRA and by Resolution dated August 15, 2018
adopted its Findings Statement.

7. On August 15, 2018, the Planning Board approved, with
conditions, the Demolition Plan Approval.

8. On September 17, 2018, the Planning Board approved, with
conditions, the AMP Approval, the Subdivision Approval, and the Site
Plan Approval.

9. On January 9, 2019, the Developer and the Town entered into
the BAmenity Agreement for the Project, which contains the parties’
agreement relative to the amenities being offered to the Town by the
Developer in exchange for the incentives to be granted to the
Developer by the Town in connection with the 1Incentive Zoning
Approval.

10. On July 20, 2020, the Town of Brighton Building Inspector
(the “Building Inspector”) issued Building Permit No. 20180487 (the
“Building Permit”) for the Project. The Building Permit is for “site
work & construction of a building shell for a 1996sf building to
include future retail tenants (Star Bucks).”

11. On August 20, 2020, Brighton Grassroots, LLC (“BGR”) filed
an application with the Town of Brighton Zoning Board of Appeals (the
“7BA”) appealing the Building Inspector’s issuance of the Building
Permit for the Project (the “Appeal”).

12. BGR submitted the following documents in support of the
Appeal: (i) Town of Brighton zoning Board of Appeals Application,
dated August 19, 2020; (ii) BGR Notice of Appeal, dated August 19,



2020; and (iii)BGR Appeal to ZBA, dated August 20, 2020, with Exhibits
A-E.

13. On September 23, 2020, in accordance with Town Law 267-
a(5) (b), the Building Inspector filed with the ZBA the administrative
record with bates numbers ZBA000001-ZBA010543. The Building Inspector
also submitted to the ZBA a letter, dated September 23, 2020, in
opposition to the Appeal and a spreadsheet containing an outline of
the arguments raised in the Appeal, the Building Inspector’s response,
and references to the administrative record.

14, On September 23, 2020, the Developer submitted a letter
with enclosures to the ZBA.

15. BGR submitted a letter to the ZBA, dated September 25,
2020, together with the Supplemental Affirmation of Mindy L. Zoghlin,
dated September 25, 2020, with Exhibits A-J, which was received by the
7ZBA on September 30, 2020.

16. On October 5, 2020, the Developer submitted a letter to the
ZBA.

17. On October 7, 2020, BGR submitted a letter to the ZBA,
together with the Second Supplemental Affirmation of Mindy L. Zoghlin,
dated October 6, 2020, with Exhibits A-H.

18. On October 7, 2020, the ZBA conducted the public hearing.
The ZBA closed the public hearing on October 7, 2020, but granted the
Building Inspector permission until October 21, 2020 to submit a
response to the supplemental submissions made by BGR on September 30,
2020 and October 6, 2020.

19. On October 21, 2020, the Building Inspector submitted to
the ZBA a letter, and an updated spreadsheet containing an outline of
the arguments raised in the Appeal and the Building Inspector’s
response that incorporates reference to BGR’s additional submissions.
The Building Inspector also filed with the ZBA additional documents
with bates numbers ZBA010544-010581.

DOCUMENTS CONSIDERED BY THE ZBA

20. The ZBA has considered the following documents in
connection with the Appeal: (1) Town of Brighton Zoning Board of
Appeals Application, dated August 19, 2020; (2) BGR Notice of Appeal,
dated August 19, 2020; (3) BGR Appeal to ZBA, dated August 20, 2020,
with Exhibit A-E; (4) Administrative record with bates numbers
ZBAO00001-ZBA010543; (5) Letter from Building Inspector, dated
September 23, 2020, and spreadsheet; (6) Letter from Warren Rosenbaum,
Developer’s Counsel, dated September 23, 2020; (7) Letter from BGR,
dated September 25, 2020; (8) Supplemental Affirmation of Mindy L.
Zoghlin, dated September 25, 2020, with Exhibits A-J; (9) Letter from
Warren Rosenbaum, Developer’s Counsel, dated October 5, 2020, with



enclosures; (10) Letter from BGR, dated October 7, 2020; (11) Second
Supplemental Affirmation of Mindy L. Zoghlin, dated October 6, 2020,
with Exhibits A-H; (12) Letter from BGR, dated October 7, 2020; (13)
Letter from Building Inspector, dated October 21, 2020, and updated
spreadsheet; (14) Additional documents submitted by the Building
Inspector with bates number ZBA010544-010581; (15) Email from Howie
Jacobson, dated September 2, 2020; and (16) Email from Paul Adams,
dated October 16, 2020.

JURISDICTION AND STANDARD OF REVIEW

21. The ZBA is authorized to hear and decide appeals from and
review any order, requirement, decision, interpretation or
determination made by an administrative official to decide the
“meaning of any portion of the text of Comprehensive Development
Regulations or of any condition or requirement specified or made under
the provisions of the Comprehensive Development Regulations.”
Brighton Town Code 219-2(A) (1); see also Town Law 267-a(4).

22. In accordance with Town Law 267-b(l), the ZBA’s standard of
review with respect to the Appeal is de novo, such that the ZBA “may
reverse or affirm, wholly or partly, or may modify the order,
requirement, decision, interpretation or determination appealed from
and shall make such order, requirement, decision, interpretation or
determination as in its opinion ought to have been made in the matter
by the administrative official charged with the enforcement of such
ordinance or local law and to that end shall have all the powers of
the administrative official from whose order, requirement, decision,
interpretation or determination the appeal is taken.”

FINDINGS OF FACT AND DETERMINATIONS

After considering all the proof and evidence before it, the ZBA:
(i) affirms the Building Inspector’s issuance of the Building Permit;
(ii) denies the Appeal; and (iii) makes the following determinations,
findings, and interpretations:

I. Irrevocable Letters of Credit

23. BGR initially alleged that the Developer failed to provide
to the Town the required letters of credit for the AMP, and for
landscaping, stormwater mitigation, infrastructure, and erosion
control. BGR has subsequently withdrawn this argument.

24. The Town, however, provided in its September 23, 2020
response, copies of the three necessary irrevocable letters of credit
for the Project. (ZBA000004-9).

25. Thus, the ZBA finds that all required letters of credit
were received.



26. 1In the event not withdrawn the Board denies this portion of
the appeal.

II. Public Service Commission Approval

27. BGR initially alleged that the Developer did not obtain all
necessary state and county approvals for the trail amenity because
Rochester Gas & Electric (“RG&E”) did not validly obtain the Public
Service Commission’s written approval. BGR has withdrawn this
argument.

28. RG&E notified the Public Service Commission on April 30,
2019 of its intent to grant an easement to the Town of Brighton. The
record does not contain any evidence that the Public Service
Commission made a determination under Public Service Law 70(1) that
the public interest requires its review and written consent.
Accordingly, RG&E is permitted under the statute to grant an easement
to the Town of Brighton for the trail amenity.

29. In the event not withdrawn the Board denies this portion of
the Appeal.

III. Building Inspector Certification on Site Plan

30. BGR alleges that the Building Inspector did not certify on
the site plan that the Project meets the requirements of all
Comprehensive Development Regulations.

31. Section 217-12(A)(3) of the Comprehensive Development
Regulations provides that the “Building Inspector shall certify on
each site plan or amendment whether or not the plan meets the
requirements of all Comprehensive Development Regulations other than
those of this article regarding site plan approval.”

32. Section 217-12(A) (3) is contained in Article III of the
Comprehensive Development Regulations. Article III of the
Comprehensive Development Regulations applies to the “Approval of Site
Plans” by the Planning Board. The Planning Board Approvals, including
the Site Plan Approval, are not before the ZBA in connection with the
BAppeal, which involves the issuance of the Building Permit. The ZBA
is without jurisdiction or authority to review the Site Plan Approval.

33. Chapter 73 of the Code of the Town of Brighton (the
“Brighton Town Code”) and Sections 225-1 and 225-2 of the
Comprehensive Development Regulations govern the issuance of building
permits. These provisions do not impose a requirement that the
Building Inspector certify a site plan as a condition of issuing a
building permit.

34. Section 73-5 of the Brighton Town Code establishes the
office of the Building Inspector. Section 73-5(A) (1) of the Brighton
Town Code states that the office “shall be headed by the Associate



Planner and shall employ an official or officials designated as the
‘Building Inspector.’ The Building Inspector(s) shall be appointed by
the Town Board, upon recommendation of the Commissioner of Public
Works, and may be either the Commissioner of Public Works, the
Associate Planner or other Town employee(s)...”

35. By resolution, the Town Board has lawfully designated the
Commissioner of Public Works, the Associate Planner, the Town
Engineer, the Town Architect, and the Fire Marshall to “carry out the
functions of the office of Building Inspector, as laid out in the
Comprehensive Development Regulations.” (ZBRA010544-551) .

36. The Commissioner of Public Works relies on the Associate
Planner to review building permit applications and site plans for
compliance with the Comprehensive Development Regulations. As

established by the administrative record, the Town reviewed the
Developer’s application for the Building Permit as follows: (i) if
required, use and area variances have been obtained; (ii) the Planning
Board has granted final site plan approval; (iii) the Town Engineer
confirms that all technical issues have been resolved; (iv) all
easements have been executed and filed in the Monroe County Clerk’s
office, with the liber and page must be recorded on the plans; (v) the
Associate Planner confirms that all of the conditions of Planning
Board approval have been met; (vi) the Associate Planner confirms that
the requirements of SEQRA, including any conditions contained in a
SEQRA findings statement have been met; (vii) in the case of an
incentive zoning project, the Associate Planner confirms that the
conditions of the incentive zoning and amenity agreements have been
met; (viii) the Associate Planner confirms that any other requirements
of the Comprehensive Development Regulations have been met; and (ix)
the plans have been signed by the jurisdictional agencies.

37. Although Section 217-12(A) (3) of the Comprehensive
Development Regulations provides that the Building Inspector “certify”
on the site plan that it meets the requirements of the Comprehensive
Development Regulations, the Comprehensive Development Regulations do
not define a specific or particular form of the certification.

38. On July 16, 2020, the Commissioner of Public Works and Town
Engineer signed the Utility Plan contained in the final site
development plan package. (zBA000215) . Based on the submissions and
evidence contained in the administrative record, the ZBA finds that
the custom and practice of the Town is for the Town Engineer and
Commissioner of Public Works to sign and approve the Utility Plan to
“certify” that the plans meet the requirements of the Comprehensive
Development Regulations. The Commissioner of Public Works and
Associate Planner, both of whom are lawfully designated as the Town
Building Inspector, confirmed that all the requirements needed to
approve the plans were satisfied prior to -endorsing the final
drawings.



39. BGR 1is conflating the standards governing Site Plan
approval with the standards governing the Building Permit approval.
The standard of certifying the site plan is a standard to be applied
by the Building Inspector during the process of site Plan approval.
The Building Permit process does not require or authorize the Building
Inspector undertaking a second Site plan process review at the time of
the issuance of the Building Permit.

40. The ZBA interprets the requirement in section 217-12(A) (3)
that the Building Inspector “certify on each site plan or amendment
whether or not the plan meets the requirements of all Comprehensive
Development Regulations” as being satisfied in this case when the
Commissioner of Public Works and Town Engineer signed and approved the
ytility Plan for the Project. (zBA000215) . To find otherwise would
be to elevate the form of certification over the substance of the
certification itself.

41. In his submission to the ZBA, the Building Inspector has
also “confirm[ed] and certif[ied] that the plans meet the reguirements
of the Comprehensive Development Regulations.”

42. As the party seeking to annul the Building Permit, BGR has
the burden of showing that the Building Pernit was improperly issued.
See Hariri v. Keller, 34 AD3d 583 (2d Dep’t 2006). The ZBA finds that
BGR has not met its purden of showing that the plans do not meet the
requirements of the Comprehensive Development Regulations. As
established by the administrative record, the ZBA finds that the
Building Inspector properly certified that the site plans for the
Project meet the requirements of all Comprehensive Development
Regulations.

43. This portion of the Appeal is denied.

Iv. Cross-Access Easements for the Access Management Plan

44. BGR alleges that the Developer failed to meet the
conditions set forth in the Incentive zoning Approval for failure to
obtain valid and necessary cross-access easements for the AMP.

45. paragraph 2(Db) of the Amenity Agreement provides that
“[plrior to the issuance of any Town building permits with the
exception of the issuance of any permit for demolition of the
buildings currently located on the Property, pDaniele shall provide all
cross access and other easements necessary to implement and construct
the AMP... The easements shall be prepared and submitted to the Town
for review and approval. Upon satisfactory completion and execution
of the documents, the easements shall be filed by Daniele at the
Monroe County Clerk’/s Office with the Town being provided copies of
each easement with the 1iber and pages of filing.”

46. paragraph 8 of Schedule E-2 of the Incentive Zoning
Approval provides that “prior to the issuance of any Town permits for



the Project with the exception of the issuance of any permit for
demolition of the buildings currently located on the Property, the
[Developer] shall provide and file access rights for cross-access and
cross-parking easements between proposed Lot 1 and Lot 2."

47. Bs established by the administrative record, prior to the
issuance of the Building Permit for the Project, the Developer
provided to the Town cCross-access and other easements necessary to
implement and construct the AMP, which cross—access easements were
executed by the owner of the granting party and recorded in the Monroe
County Clerk’s Office. (ZBA000143-184) .

48. The Building Inspector has confirmed in his September 23,
2020 response that the cross—access easements were completed to the
Town’s satisfaction and copies were provided to the Town.

49. BGR argues that the cross-access easements are invalid
because the Developer was required to obtain approval for the cross-—
access easements from the recorded first-mortgage holders on two
affected properties located at 2729 and 2735 Monroe Avenue prior to
the issuance of the Building Permit for the Project. The ZBA finds
this argument unconvincing and a mischaracterization of New York law.
A valid easement can be granted by a property owner who has title to
the servient estate. As established by the administrative record, the
owners of the affected properties executed the cross-access easements
through their members before a notary public and the cross-access
easements contained the required formalities. (ZBA000143-184).

50. The 2ZBA finds that a mortgage recorded against the servient
estate does not render the cross-access easements invalid or
unenforceable.

51. BGR has not submitted any evidence that the owners of 2729
and 2735 Monroe Avenue lack authority to convey the cross-access and
other easements necessary to implement and construct the AMP.

52. Paragraph 1.11(a) of the mortgage over 2735 Monroe Avenue
states that “neither the Property, Dnor any part thereof or interest
therein, shall be sold, conveyed, disposed of, alienated,
hypothecated, jeased . . ., assigned, pledged, mortgaged, further
encumbered or otherwise transferred, nor Mortgagor shall be divested
of its title to the Property or any interest therein, in any manner Or
way, whether voluntarily or involuntarily .. in each case without the
prior written consent of Mortgagee being first obtained.” Nothing in
this paragraph renders the conveyance of an easement void.

53. Paragraph 1.11(a) of the aforementioned mortgage is
contained in the covenant section of the mortgage, and is not a
bargain and sale of property rights. Instead, such a provision may
only render such a conveyance a default under the terms of the
mortgage and provide certain remedies to the mortgage holder. As



such, the ZBA finds that the cross-access easements, as recorded, are
enforceable.

54, BGR states that “[i]f the Lender for the Mamasan’s and/or
S&A parcels is successful in any foreclosure actions on its mortgages,
it will cut off the after-acquired cross-access easements..” In making
this statement, BGR admits the cross-access easements are valid as
delivered to the Town and recorded in the Monroe County Clerk’s
Office, and would need to be “cut off” in a foreclosure action.

55. BGR, however, has not submitted any evidence to the ZBA
that the mortgagee has actually availed itself of any such remedies.
No foreclosure action has been commenced and no court has entered a
judgment extinguishing the cross-access easements. Whether this
occurs in the future is speculative. The possibility that the grant
of an easement may be a breach a mortgage covenant is speculative and
beyond the purview of the ZBA when determining that the easements
required to effect the intention of the AMP have been provided by the
Developer and duly recorded as required by the applicable approval.
BGR has not submitted any evidence that the cross-access easements are
insufficient to implement and construct the AMP as required by the
Bmenity Agreement.

56. As the party seeking to annul the Building Permit, SMA has
the burden of showing that the Building Permit was improperly issued.
See Hariri v. Keller, 34 AD3d 583 (2d Dep’t 2006) . The ZBA finds that
BGR has not met its burden of showing that the cross-access easements
are void because they were not approved by the mortgage holder.

57. Further, the ZBA finds that it is not the obligation of the
Town to enforce private mortgages. See Vandoros v. Hatzimichalis, 131
A.D.2d 752 (2d Dep’t 1987) (stating that it “is not the obligation of
the Department of Buildings to enforce private easements”). In
issuing a zoning approval, “a municipality determines only that the
application complies with the municipality’s standards and conditions
contained in the zoning ordinance.”  See Chambers V. 0ld Stone Hill
Rd. Assoc., 1 N.Y.3d 414 (2004).

58. The ZBA finds that, in determining whether to issue the
Building Permit, the Town must be held to the standards set forth in
the applicable approvals and Comprehensive Development Regulations.
The Town has ensured that any easement or similar property agreement
required for development is executed by the grantor, validly recorded,
and that the substance of the document is sufficient for the specific
purpose for which it is required. Here, the cross-access easements
were executed by the grantor, recorded, and as stated in Building
Inspector’s September 23, 2020 response, the Building Inspector
confirmed that the cross-access easements were satisfactory to
substantively implement and construct the AMP.

59. The 2ZBA finds that it is unreasonable to require a Town in
issuing a building permit to review mortgages or other third party



contractual agreements that may pertain to a property to ensure that
such execution does not breach said mortgage or third party
contractual agreement. The rights and remedies of a private mortgage
holder are not relevant under the Comprehensive Development
Regulations. It would be similarly unreasonable to require a town to
research signatory authority of the grantor to confirm that the person
executing the agreement is authorized to do so.

60. Testimony was presented by multiple qualified Real Estate
attorneys, with significant experience in drafting and interpreting
easements and mortgages, confirming that the cross-access easements
were executed by the appropriate property owners and are duly recorded
in the Monroe County Clerk’s Office. The easements are valid and
enforceable against the property owner and provide legal access to the
proposed users of the easements as contemplated by the AMP.

61. Importantly, BGR has not submitted any evidence that the
cross-access easements are insufficient to implement and construct the
AMP as required by the Amenity Agreement. Thus, the ZBA finds no
evidence in the record that the cross-access easements are on their
face invalid or unenforceable.

62. This portion of the Appeal is denied.

V. Construction Sequencing

63. BGR argues that the Developer did not comply with the
Comprehensive Development Regulations because it obtained a permit
allegedly allowing for phased construction in violation of the terms
and conditions of the Incentive Zoning Approval and SEQRA findings.

64. The Incentive Zoning Approval approved the construction of
the Project in a single phase (ZzBA000088) . This single construction
phase is projected to last 18 months. (ZBA000064).

65. The Building Permit approved “site work & construction of a
building shell for a 1996sf building to include future retail tenants
(Star Bucks).” The ZBA finds that the Building Permit authorizes the
site work for the entire Project and is in accordance with the
approval of the construction of the Project in a single phase.

66. During the public hearing on October 7, 2020, the Developer
testified that the site work will take approximately 6-7 months and is
the most difficult part of the Project. The Developer testified that
once complete, construction of buildings takes less than 90 days. The
Developer further testified that it hopes to have the entire Project
complete by the summer of 2021.
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67. Accordingly, BGR has not submitted any evidence to the ZBA
that the Building Permit authorizes construction, oOr that the Project
is currently being constructed, in multiple phases.

68. 1In fact, the Amenity Agreement states that the Developer
“shall complete construction of the trail within three hundred sixty
five (365) calendar days of the date on which the Town issues the
first building permit for the project.” (ZBA000079) . The Building
Inspector interprets this language as evidencing that the Town Board
anticipated the issuance of multiple building permits for the Project.
Consistent with the language of the Incentive zoning Approval and as
supported by the administrative record, the ZBA interprets and finds
that the Project approvals contemplate the issuance of multiple
building permits.

69. Schedule E-2 of the Incentive Zoning Approval states that
“the site plan for the development of the [Project Site] shall be
approved by the Planning Board ... The Planning Board has the
authority to modify the proposed plan for the Project to address
adequacy and arrangement of buildings, parking areas, pedestrian
traffic access and circulation, including separation for pedestrians
from vehicular traffic, sidewalks, linkages, pedestrian convenience,
stormwater management and utilities.” (zBA000088) .

70. The Site Plan Approval is subject to condition that “([alll
comments and concerns of the Town Engineer as contained in the
attached memo dated September 16, 2018 from Michael Guyon, Town
Engineer, to Ramsey Boehner, shall be addressed.” (ZBA000102) . The
Town Engineer stated that the Developer provide a “phasing plan
demonstrating that the total earth disturbance will not exceed 5
acres.” (ZBA0000105). The Developer provided the requested plan in
accordance with the condition of Site Plan Approval. (ZBA000218).

71. The Building Inspector has confirmed that it is “common for
commercial projects with multiple buildings to have construction
proceed in sequences, i.e. to construct one building while other
buildings are waiting to begin the building permit process.” Pursuant
to the New York Department of Environmental Conservation (“NYSDEC”)
State Pollutant Discharge Elimination System (SPDES) General Permit
for Stormwater Discharges from Construction Activity, the Town
required the Developer to prepare a plan for construction defining the
maximum disturbed area per construction sequence.

72. The Building Inspector has confirmed that the New York
State Stormwater Management Design Manual recommends “projects avoid
mass grading of a site and suggests that the project area be divided
into smaller areas for phased grading.” The New York State Standards
and Specifications for Erosion and Sediment Control similarly
recommend that a “properly designed erosion and sediment control plan
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for a commercial site will typically involve several phases, and that
good constructien and site management includes site phasing and
construction seqgencing measures.”

73. The Town Building and planning Department is comprised of,
among others: e Building Inspectors Town Engineel:r and Commissioner
of Public Works, who are certified planners: 1icensed engineers and/or
professionals with decades of experience jn land use planning and
construction. fhe ZBA finds that the issuance of the puilding permit
and approved capstruction is consistent with the SPDES permit and
NYSDEC guidances and supported py the Incentive zoning Resolution,
gite Plan Approv.al, and administrative record. BGR has not submitted
any evidence #hat the issuance of the Building permit OT the
construction secpencing implemented as part of the project is contrary
to NYSDEC regulation or guidance.

74. AS -‘m"tablished by the administrative record, the ZBR £inds
that: (1) the snilding permit authorizes site work for the entire
project gite; i) construction is occurring in a single phase in
accordance with the Incentive zoning Approval and Site plan Approval;
and (iii1) the "Twn reasonably and rationally required construction to
proceed in sequences to mitigate overall disturbance of the project
gite, and to manige stormwater and control erosion.

75. The 4pA finds that the Building permit jssued toO the
Developer allowirng the construction and development of the site work
for the entire project supports the finding that the pDeveloper is
developing the ‘Eroject in a single phase consistent with the Incentive

zoning Approval.

76. As WS noted 1in poth testimony and the extensive record,
the Town Board did not require that the puilding permits for all of
the proposed puildings would be jissued simultaneously.

77. The evidence and testimony describing the common sequencing
of larger projeds evidences that the issuance of the Building permit
for the gtarbucks puilding and the site work for the entire project is
consistent with the sequencing of construction that is customary for
projects of this size and scope. The Developerl further testified that
construction of the project is anticipated to be fully completed in
summer 2021, which evidences that construction is not proceeding in
multiple phasess but instead is a continual construction project
consistent with ithe original intention of a wsingle phase” - The SEQRA
gtatement anticipates & single construction phase is projected to last
18 months OF less.

7g. Durimng the public hearing on october 7/ 2020, BGR stated
that the DevelOoRr is pulling permits piecemeal and has not shown any
jndication they have applied for or pulled, or are prepared to pulls
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any other permits. The ZBA finds no evidence to this effect. The 7ZBA
has verified with the Town Building and Planning Department that, in
fact, the Developer (i) on September 16, 2020 applied for 2 building
permit to construct the internal puild-out for mnew tenant starbucks
Coffee, and (ii) on October 13, 2020 applied for 2 puilding permit to
construct a pbuilding shell for the 22,380 square foot building
approved as part of the Project.

79. The 7ZBA finds that BGR has not met its burden of showing
that the Building Permit authorizes construction in multiple phases in
violation of either the Findings statement adopted by the Town Board,
or the Tncentive zZoning Approval. The 2zBA finds that the evidence
presented supports a conclusion that the Project is being constructed
in a single phase.

80. This portion of the Appeal is denied.

vI. Compliance gith Zoning

g1. BGR alleges that the Building Inspector cannot legally
certify that the site plan meets the requirements of the Comprehensive
Development Regulations because (i) the primary tenant intends to
place Amazon LocCkers in the 50,000 square foot grocery store, and (1i)
the placement of the stormwater management structures and commercial
parking areas supporting commercial uses in the RLA district is not
permitted without use variance.

g2. Section 209-2 of the Comprehensive pevelopment Regulations
provides that all zoning districts in the Town of Brighton are
eligible for zoning incentives.

g3. Section 209-4 of the Comprehensive pevelopment regulations
provides that +the Town Board may grant certain incentives to an
application with respect to & specific site, including changes in use;
increases 1in lot coverage, changes in setbacks;, and “(alny other
changes in the Ccmprehensive Development Regulations provisions.”

g4a. The Appellate pDivision, Fourth Department, has determined
that the Town'’s Incentive 7oning Law 1is consistent with New York State
1aw and valid. See Brighton Grassroots, LLc v. Town of Brighton, 179
A.D.3d 1500 (4th Dep’t 2020) .

g85. Schedule F, Exhibit 1, of the Incentive Zoning Approval

grants the incentives for the Project. (ZBA000091—97). The
incentives include the following contained in paragraph 1.a.: “Section
201-9.A. The granted ijncentive allows the regulations of the less

restrictive zoning district to apply 108’ (measured to edge of parking
lot/ turnaround ;pavement) peyond the 30’ zone.” (ZBA000092) .

86. The foregoing incentive grants the Project relief from
Section 201-9 (AY(3) of the Comprehensive Development Regulations,
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which states: “In all cases where a district boundary divides a lot in
one ownership, and more than 50% of the area of such lot lies in the
less restricted district, the regulations prescribed by these
regulations for the less restricted district shall apply to such
portion of the more restricted portion of the said lot which lies
within 30 feet of such district boundary. For purposes of this
section, the more restricted district shall be deemed that district
subject to regulations which prohibit the use intended to be made of
said lot, or which require higher standards with respect to coverage,
yards, screening, landscaping and similar requirements.”

87. The Incentive Zoning Approval is not pefore the ZBA in
connection with the Appeal, which involves the issuance of the
Building Permit. The ZBA is without jurisdiction or authority to
review the Incentive Zoning Approval, including the incentives that
the Town Board granted to the Project.

88. The majority of the Project Site (fronting on Monroe
Avenue) is located in the BF-2 General Commercial zoning District. A
small portion of the rear of the Project Site is located in the RLA
Residential Low Density District.

89. The Building Inspector has interpreted the incentive
granted in paragraph 1l.a. of Schedule F, Exhibit 1, of the Incentive
zoning Approval as allowing the stormwater management structures and
commercial parking areas, which are allowed in the less restrictive
BF-2 General Commercial zZoning District, to extend beyond the 30’ zone
into the RLA Residential Low Density District. Consistent with the
Incentive Zoning Approval and as supported by the administrative
record, the ZBA interprets and finds that the incentive granted Dby
1.a. of Schedule F, Exhibit 1, of the Incentive Zoning Resolution
allows the stormwater management structures and commercial parking
areas to apply 108’ (measured to edge of parking lot/ turnaround
pavement) and extend beyond the 30’ zone.

90. Condition #15 of the Incentive Zoning Approval provides
that “any deviation from the incentives granted in Exhibit 1 of this
Resolution or any other applicable provisions under the Town Code
shall require an area variance or a use variance, as applicable, from
the Town Zoning Board of Appeals..” (zBA000090) .

91. The ZBA finds that all stormwater management structures and
commercial parking areas are compliant with the Incentive Zoning
Approval and do not extend beyond the 108’ buffer authorized by
paragraph 1l.a. of Schedule F, Exhibit 1, of the Incentive Zoning
Approval. (ZBA000214). As a result, the Project does not regquire a
variance.

92. Condition #40 of the gite Plan Approval provides that “[ilf

and when Amazon Lockers are proposed, further Town review and approval
may be necessary.” (zBA000103) .
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93. The administrative record does not contain any proof that
Amazon Lockers are proposed or permitted as part of the Project. As
established by the administrative record, the ZBA finds that no Amazon
Lockers are proposed or permitted as part of the Project, and to the
extent they are proposed in the future, the Project would be subject
to further Town review and approval.

94. BGR has not provided any evidence that the site plan fails
to meet the Comprehensive Development Regulations in light of the
Incentive Zoning Approval and the administrative record.

95. This portion of the Appeal is denied.

VII. The Pedestrian Easements

96. BGR alleges that the Building Permit was improperly issued
because the Town did not obtain state legislative approval with
respect to the pedestrian easements.

97. Condition #41 of Site Plan Approval states that “prior to
the issuance of building permits for the project, State and County
necessary approvals shall be obtained.” (ZBA000103).

98. The Project Site is subject to certain easements granted to
the Town of Brighton that run through a portion of the Project Site
(collectively, the “pedestrian Easements”). BGR has submitted copies
of four Pedestrian Easements, which were granted to the Town of
Brighton between 1997 and 2003 by various property owners for the
purpose of pedestrian use by the Town of Brighton, “its licensees, and
the public, together with the right, privilege and authority of the
Town of Brighton to install, construct, reconstruct, extend, operate,
inspect, maintain, repair, replace, and at its pleasure, to install a
pedestrian pathway which the [Town] shall require for public use...”

99. The land containing the Pedestrian Easements was formerly
owned by RG&E. The Pedestrian Easements run through the back of
various properties between Allens Creek Road and Clover Street in the
Town. The Pedestrian Easements do not run continuously from Allens
Creek Road to Clover Street. The Pedestrian Easement granted by
Executive Square Office Park, LLC to the Town of Brighton runs
southerly from Allens Creek Road to the boundary of the Project Site.
The administrative record does not contain any evidence of a
Pedestrian Easement from Mario & Flora Danielle to the Town of
Brighton for the northerly portion of the Project Site Dbetween the
Executive Square Office Park and the former Clover Lanes property.
The Pedestrian Easement granted by Clover Lanes, 1Inc. and Mamasan’s
Monroe, LLC runs through the. back of the southerly portion of the
Project Site to the adjoining property.

100. At the time the easements were granted, the various

properties contained an office park, bowling alley, and other
commercial buildings. As reflected by the maps attached to the
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Pedestrian Easements, at the time, and presently, they run over
pavement, including a parking lot. As stated by Board Member Schmitt
during the public hearing on October 7, 2020, who has utilized the
Pedestrian Easements, the easement area is “a parking lot and has
always been a parking lot.”

101. The Appellate Division, Fourth Department, found issues of
fact as to “whether there was an express or implied dedication of the
[Pedestrian Easements] subject to the public trust doctrine.”
Clover/Allen’s Creek Neighborhood Association LLC v M&F, LLC, 173
A.D.3d 1828 (4th Dep’t 2019). The Fourth Department stated: ™To
establish that property has been dedicated as a park or for public
use, formal dedication by the legislature is not required. Rather, a
parcel of property may become a park by express provisions in a deed
... or by implied acts, such as continued use [by the municipality] of
the parcel as a park ... A party seeking to establish .. an implied
dedication and thereby successfully challenge the alienation of the
land must show that (1) [tlhe acts and declarations of the land owner
indicating the intent to dedicate his [or her] land to the public use
[are] unmistakable in their purpose and decisive in their character to
have the effect of a dedication and (2) that the public has accepted
the land as dedicated to a public use.” Id. (internal citations and
quotations omitted).

102. BGR’s submissions are limited to the Pedestrian Easements
and two court decisions. BGR has not submitted any evidence
demonstrating an express Or implied dedication of parkland. BGR has
not submitted any evidence of acts or declarations by the landowners
indicating an intent to dedicate land to the public use. BGR has not
submitted any evidence that the Town has accepted the land as
dedicated to a public use.

103. Based on the administrative record, the ZBA finds that BGR
has not met its burden of showing that the Pedestrian Easements were
dedicated as parkland and are subject to the Public Trust Doctrine
based on the standards articulated by the Fourth Department.

104. As established by the administrative record, until 1978,
the Town “had no official parkland of its own except, perhaps, for the
pocket parks that exist in many residential neighborhoods such as Rose
park in the Rose Lawn subdivision.” Between 1978 and present, the
Town has formally recognized several parks, such as Brighton Town
Park, Persimmon Park, Buckland Park, Meridian Park, Lynch Woods, and
sandra L. Frankel Nature Park.” (ZBA010579) . None of these parks are
related to or otherwise involve the Pedestrian Easements.

105. According to the Town Superintendent of Parks, the Town
currently manages almost 500 acres of parkland and open space for the
benefit and enjoyment of the Town’s residents and visitors. The Town
Superintendent states that the Town “has not designated this
pedestrian pathway as a park, and has not accepted this area as
parkland. This area is not among the hundreds of acres of parkland
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and open space managed by the Town Parks Department. The Town does
not maintain this area as a park. This area is not identified on any
official Town maps as a park, and the Town has not erected any signs
on or near this pathway which identify it as a park.” (ZBA010566) .

106. According to the Town Associate Planner, who supervises and
directs the activities of the Town’s Building and Planning Department,
and has held that position since 1990 (during the time the Town
acquired the Pedestrian Easements), the Town has “never made any
improvement to the lands subject to the [Pedestrian] Easements to
allow for its use as a park. Neither has the Town done any
maintenance work on this land or erected any signage on or adjacent to
this land to state that this area is a park. At the time the Town
acquired the [Pedestrian] Easements, it was not the Town’s intent to
have the land subject to the Easements become a park or unequivocally
dedicate this land as parkland.” The Town Associate Planner further
states that the Town “has not expressly or implicitly through any
action taken dedicated this area as a park.” (ZBA010569).

107. The relevant portions of the Town Comprehensive Plan 2000
and Envision Brighton 2028 (adopted after the Town Board approved the
Incentive Zoning Approval), identifies the area subject to the
Pedestrian Easements as a proposed trail. In fact, Envision Brighton
2028 states that this area “is currently planned to be developed, at
no cost to the Town, as an amenity approved as part of the Whole Foods
zoning project.” (2zBA010570) . The 2ZBA finds that the Town
Comprehensive Plans evidence a future opportunity to develop a trail
in this area. The ZBA further finds that the Town did not intend to
accept the Pedestrian Easements as parkland at the time they were
granted.

108. During the public hearing, a member of the ZBA asked BGR to
explain how the Building Permit interferes with the use and enjoyment

of the Auburn Trail. BGR responded that the Project as approved
allows the Town to interfere with the Pedestrian Easements, but did
not provide any evidence as to the alleged interference. However,

according to the Town Associate Planner, the Project “as approved by
the Town will not interfere with or otherwise obstruct the public’s
use of the existing [Pedestrian Easements]. The Project proposes no
parking spaces within the lands subject to the Easements. In fact, as
part of the Town’s review of the site plan, the Planning Board ensured
that the Auburn Trail would not be obstructed by parking spaces.”
(zBA010570-571) .

109. Based on the final plans contained in the administrative
record, the Project proposes no parking spaces within the Pedestrian
Easement area. (ZBA000211, 214). The ZBA finds that the Pedestrian
Easements on the Project Site have always been located on a parking
lot, and that will continue to be the case after the Project is
constructed. The ZBA further finds that the Pedestrian Easements will
not be obstructed by parking spaces as reflected on the final plans.
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110. During the public hearing, BGR stated that the 2ZBA should
look at whether tractor trailer turnarounds are consistent with a
public pedestrian pathway. The loading dock and tractor trailer
turnarounds for the Whole Foods building are located in the rear of
the proposed building, -in the northwest corner of the Project Site.
(2BA000214). However, nothing in the administrative record indicates
that the northerly portion of the Project.Site (the former site of the
Mario’s Restaurant between the Executive Square Office Park property
and the former Clover Lanes property) is subject to the Pedestrian
Easements. In the absence of a documented easement, the ZBA finds
that BGR has not met its burden of showing that the loading dock or
tractor trailer turnarounds are inconsistent with the Pedestrian
Easements.

111. The Building Inspector has confirmed that the Pedestrian
Easements will not be closed during or after construction. The ZBA
has confirmed, based on a visual inspection of the Project Site, that
the Pedestrian Easements are protected from obstruction by
construction fencing. As part of the Incentive zoning Approval, the
Developer will be improving and extending the Auburn Trail for the
benefit of the public. The ZBA finds that the public’s right to
access and use the Auburn Trail will be enhanced and improved as a
result of the Project. The ZBA finds the Project will not
substantially interfere with the Pedestrian Easements.

112. The Pedestrian Easements contain language stating that
“[ulpon completion of any construction, installation, maintenance Or
repair of any improvement over the Easement Premises as required by
the [Town], [Town] agrees to restore the Easements Premises to park
like condition ...” The ZBA interprets this language in the Pedestrian
Easements as requiring the Town to restore the Pedestrian Easements to
“park like” condition only after a pedestrian pathway is constructed.
Based on the administrative record and testimony before the ZBA, the
7BA finds that the Town has not constructed or maintained a pedestrian
pathway within the Pedestrian Easements.

113. BGR has not submitted any evidence to the ZBA indicating
that the Town has constructed a pedestrian pathway within the
Pedestrian Easements. The ZBA finds that this language in the
Pedestrian Easements does not evidence an express oOr implied
dedication of the Pedestrian Easements subject to the Public Trust
Doctrine.

114. Based on the administrative record and evidence before the
7BA, the ZBA finds that the Pedestrian Easements are not parkland for
purposes of the Public Trust Doctrine. The ZBA finds that the
issuance of the Building Permit complies with Condition #41 of the
Site Plan Approval because no State legislative approval is required.

115. Under Town Law 62(2), upon adopting a resolution, the Town
Board may “convey or lease real property in the name of the town,

which resolution shall be subject to a permissive referendum.”
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116. According to the Associate Planner, as approved by the
Town, the Pedestrian Easements “will remain of record without change
and will not be abandoned, conveyed, released or otherwise modified.”
(zBA010570) . Nothing in the administrative record indicates that the
Town Board has adopted a resolution authorizing the conveyance or
abandonment of the Pedestrian Easements. The Pedestrian Easements are
reflected on the final site plan. (ZBA000214).

117. BGR has not submitted any evidence that the Town is

conveying or abandoning the Pedestrian Easements. The ZBA finds that
BGR has not met its burden of showing that the Town is conveying or
abandoning the Pedestrian Easements. Based on the administrative

record and evidence before the ZBA, the ZBA finds that the Town is not
conveying or abandoning the Pedestrians Easements. The ZBA finds that
the Town is not required to conduct a permissive referendum.

118. This portion of the Appeal is denied.

VIII. Trail Amenity

119. BGR alleges that the Building Permit was improperly issued
prior to the Developer obtaining valid easements to construct the
trail amenity.

120. The Site Plan Approval approved the construction of a “five
(5) building retail plaza totaling 83,700 sf, which includes a 50,000
sf Whole Food Store and a 2,000 sf drive-thru coffee shop on
properties located at 2740 Monroe Avenue, 2750 Monroe Avenue, 2800
Monroe Avenue, a portion of 175 Allens Creek Road and a portion of
2259 Clover Street.” (ZBA000100).

121. Condition #41 of the Site Plan Approval states that “prior
to the issuance of building permits for the project, State and County
necessary approvals shall be obtained.” (ZBA000103).

122. The Building Inspector has interpreted the Site Plan
Approval and Condition #41 as relating only to those approvals
necessary to construct the Project within the Project Site, and not
the construction of the trail amenity outside the Project Site within
the easement area to be granted by RG&E to the Town running between
Allens Creek Road and Highland Avenue. Consistent with the language
of Condition #41 of the Site Plan BApproval and as supported by
administrative record, the ZBA finds that the Town must obtain “State
and County necessary approvals” prior to issuing a building permit for
the Project.

123. The construction of the trail amenity is governed by
Paragraph 1 of the Amenity Agreement, which requires the Developer to
provide and file all necessary trail easements within sixty (60) days
of the completion of the trail. The Amenity Agreement requires the
Developer to complete the trail within three hundred sixty five (365)
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calendar days of the date on which the Town issues the first building
permit for the Project. (ZBA000079-80).

124. The Findings Statement specifically provides that with
respect to filing of the public access easement from RG&E, such would
be provided “[a]fter construction of such improvements in complete.”
(ZBA000013) . Given this timeline, it is illogical to conclude that
the Town intended to condition issuance of the Building Permit on any
easement from RG&E required to construct the trail amenity.

125. The Building Inspector issued the first building permit on
July 20, 2020. Thus, the Developer has until July 20, 2021 to
complete the trail, and an additional 60 days to provide and file all
necessary trail easements. ‘

126. The Developer has obtained a license agreement from RG&E in
order to complete the necessary trail work (zBA000137).

127. The ZBA finds that the filed RG&E easement is not a
required condition to issuance of the Building Permit.
128. This portion of the Appeal is denied.

IX. State and County Approvals

129. BGR alleges that the Developer failed to provide the Town
with all State and local approvals.

130. Condition #41 of Site Plan Approval states that “prior to
the issuance of building permits for the project, State and County
necessary approvals shall be obtained.” (ZBA000103).

Aa. New York State Department of Transportation

131. BGR alleges that the Building Permit was improperly issued
because Developer failed to obtain permits from the New York State
Department of Transportation (“NYSDOT”) .

132. On August 23, 2019, NYSDOT completed its review of the
potential impacts of the Project in accordance with the requirements
of SEQRA and adopted its Findings Statement. (zBA000124-136) . NYSDOT
found that the “mitigating measures will be the responsibility of the
[Developer] and will be a condition to NYSDOT’s approval of the
Highway Work Permit for the Project.” The NYSDOT found, among other
things, that “[c]lonsistent with social, economic, and other essential
considerations, to the maximum extent practicable, adverse
environmental effects revealed in the environmental impact statement
process will be minimized or avoided through implementation of the
mitigation measures identified herein” and “[c]onsistent with social,
economic, and other essential <considerations, from among the
reasonable alternatives thereto, the action to be undertaken is an
alternative which minimizes or avoids adverse environmental effects to
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the maximum extent practicable, including the effects disclosed in the
environmental impact statement.”

133. The Building Inspector has interpreted the issuance of a
positive Finding Statement and certification to approve the Project,
as evidencing the ability of the Developer to obtain the necessary
Highway Work Permits for the Project. As supported by the
administrative record, the ZBA finds that the NYSDOT’s issuance of a
positive Findings Statement under SEQRA and certification to approve
the Project as evidence that the Developer obtained the necessary
State approvals for the Project.

134. On November 14, 2019, the NYSDOT issued a Highway Work
Permit to allow construction of utilities. (zBA000116-119) .

135. On Bugust 3, 2020, the NYSDOT issued a second Highway Work
Permit for the installation of parking lot entrances and modification
of existing curbs, and installation of two signalized intersections
and pedestrian cross walks. (ZBA000120-123) .

136. As all NYSDOT permits required to be issued have been
received, the ZBA finds this issue is moot.

B. New York State Department of Environmental Conservation

137. BGR alleges that the Building Permit was improperly issued
because Developer failed to obtain a NYSDEC Sanitary Sewer Extension
permit.

138. The Building Inspector has confirmed that a NYSDEC permit
is not issued for sanitary sewer. The ZBA agrees, and finds that no
NYSDEC permit exists or is required for sanitary sewer.

139. BGR has not submitted any proof or cited any NYSDEC
regulation indicating a requirement to obtain a NYSDEC permit for
sanitary sewer.

140. Further, on July 8, 2020, Monroe County Pure Waters
("MCPW”) and Monroe County Department of Health (“MCDOH”) signed the

Utility Plan approving the sanitary sewer extension for the Project.
(ZBA000215) .

C. Monroe County Pure Waters

141. BGR alleges that the Building Permit was improperly issued
because Developer failed to obtain approval from MCPW.

142. On January 1, 2020, MCPW signed the Unity Plan indicating
that the plan conforms to the MCPW Master Plan. (2ZBA000215).
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143. The ZBA finds the MCPW’s signing of the Utility Plan to be

its approval, which was received prior to the issuance of the Building
Permit.

D. Monroe County Department of Health

144. Applicant alleges that the Building Permit was improperly
issued because Developer failed to obtain cross-contamination control
approval, grease interceptor approval, and Realty Subdivision
approval, each from MCDOH.

145. Consistent with the language of Condition #41 of the Site
Plan Approval and as supported by the administrative record, the ZBA
finds that MCDOH cross-contamination control (or backflow prevention)
and grease interceptor approvals are not “necessary approvals” for the
issuance of the Building Permit. The Building Inspector has
confirmed, and the ZBA agrees, that these approvals are separate from
the Building Permit process.

146. Of note, however, on July 14, 2020, the MCDOH approved the
applicable backflow prevention devices for the relevant portion of the
Project being constructed pursuant to the Building Permit.
(zBA010573-578) .

147. With respect to the Realty Subdivision Approval, Article
IIT Realty Subdivisions of the Monroe County Code defines a
subdivision as “[alny tract of land which is divided into five or more
parcels.. for sale or for rent as residential lots ...”

148. The Project does not include the subdivision of five or
more lots and is not residential. BGR has not submitted any proof or
cited any Monroe County law or regulation indicating a requirement to
obtain MCDOH Realty Subdivision approval.

149. The ZBA finds that the Project does not require MCDOH
Realty Subdivision approval.

F. Monroe County Department of Transportation

150. BGR alleges that the Building Permit was improperly issued
because Developer failed to obtain approval from the Monroe County
Department of Transportation (“MCDOT”}.

151. The Project Site is located along Monroe Avenue {(New York
State Route 31) in the Town of Brighton. Monroe Avenue is not a
County Highway. BGR has not submitted any proof or cited any Monroe
County law or regulation indicating a requirement to obtain MCDOT
approval. The ZBA finds that the Project does not require the
approval of the MCDOT.

152. The applicable condition requires only “approvals” prior to
the issuance of building permits. The summation of the actions of the
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State and County together with their specific positive findings are
consistent with our conclusion that the State and County approved the
Project.

153. As established by the administrative record, prior to the
Issuance of the Building Permit, the ZBA finds the Town obtained all
necessary State and County approvals as required by Condition #41 of
Site Plan Approval.

154. This portion of the Appeal is denied.
CONCLUSION

155. In accordance with the records, proceedings, and above
Findings, the ZBA finds that: (i) the Building Inspector properly
issued the Building Permit in accordance with the requirements of the
Brighton Town Code, Comprehensive Development Regulations, Incentive
Zoning Approval, Site Plan Approval, and other applicable conditions
of approval; (ii) the Building Permit meets all of the required
preconditions/requirements for the issuance of a building permit as
set forth in the Brighton Town Code, Comprehensive Development
Regulations, Incentive Zoning Approval, and Site Plan Approval; and
(iii) the Developer satisfied all preconditions/requirements before
the Building Inspector issued the Building Permit.

156. The Building Inspector’s issuance of the Building Permit is
affirmed, and Appeal is denied in its entirety.
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At a meeting of the. Zoning

. Board ~of Appeals of the Town..

of Brighton, held at the
 Brighton Town .. Hall, . 2300
~Elmwood Avenue;. Brighton, N.Y..
on. the 7th day ,of July, 2020, ..
at approximately 7:00 p.m. S

PRESENT :
Dennis Mietz, Chairperson

Kathleen Schmitt. - -,
Andrea Tompkins Wright
Judy ‘Schwartz

Jeanne - Dale .
Edward Premo. . .

Zoning Board of Ap,pglall;s‘ Memb"‘efé o
Rick DiStefano, éec’rétary
Kenneth W. Gordon, Town Attorney

WHEREAS, on May 3, 2021, Save Monroe Ave, Inc. (2900 Monroe
Avenue, LLC, Cliffords of Pittsford, L.P., Elegtco Land Services, Inc.,
Julia® D. Kopp, Mark Boylan, Ann Boylan and Steven M. Deperrior)
(collectively, “SMA?) filed Application 6A=-02-21 (the “Appeal”). -with
the Town of Brighton Zoning Board of Appeals (the “ZBA”) appealing the
Town of Brighton Building Inspector’s: issuance of Building Permit No.
20200419 (thé “Second Building Permit”) to the Daniele Family
Companies (the “Developer”) for the Whole Foods Plaza project located -
at 2740 Monroe Avenue, 2750 Monroe ' Avenue, 2800 .Monroe. Avenue, a
portion of 175 Allens Creek .Road and a portim of 2259 Clover Street
(the . “Project”); and ) o S

.WHEREAS, the Appeal requests that the’ ZBi: (i) annul and reverse
the issuance of the Second Building Permit; (ii) determine that the
Developer has failéd to confirm that it has met all of the required
conditions set forth in the Brighton Town Cole’ and in the Incentive
Zoning and Site Plan approvals necessary foxr the issuance of the
Building Permit; and (iii) award SMA all costs and fees associated
with the Appeal; and

WHEREAS, on June 2, 2021, the ZBA held @ regular meeting, which
was duly noticed and public as required by law; and

WHEREAS, on June 2, 2021, the ZBA held a properly noticed public
hearing with respect to the Appeal, and durin the public hearing all
persons desiring to speak on the Appeal were heard, and such persons
also submitted documents and other correspondnce for consideration by
the ZBA, and all those materials were considered by the ZBA as part of
the record for the Appeal; and



WHEREAS, on Jupe 2, 2021, the ZBA closed the public hearing and
commenced deliberations with respect to the Appeal; and

WHEREAS, on July 7, /2021, the ZBA held a regular meeting, which
was duly noticed and published as required by law, where the ZBA
continued its déliberations with respect to the Appeal.

NOW, THEREFORE, on Motion of Ms TompPrws -LlesssfF~ Seconded by

7912, PRiEro , it is hereby

RESOLVED, each of the Whereas Clauses in' this Resolution are
incorporated by reference as- specific findings of this Resolution and
shall have the same effect as the other findings herein,.and be it
furtheér ' - : el .

RESOLVED, that after duly considering all the evidence before ‘it,
the ZBA in all respects accépts, approves, adopts, and confirms the

 Findings set forth as Attachment A, which Findings are incorporated
herein in their entirety; and '

RESOLVED, in accordance with the recoxds, proceedings, and
Findings set forth as Attachment A, the ZBA affirms the issuance of
the Second Building Permit; and be it further

RESOLVED, in accordance with the records, proceedings, and
Findings set fbrth as Attachment A, the Appeal is denied. .

UPON ROLL CALL VOTE,‘:th_e' vote was as. follows:

' Dennis Mietz, Chairperson ' Voting ' %é's .
Kathleen Schmitt, Board Member Voting V£ S
Andrea Tompkins Wright, Board Member Voting V&S
Judy Schwartz, Board Member Voting ALY
Jeanne Dale, Board Member Voting 5,
Edward Premo, Board Member ' Voting S

This Resolution was thereupon declared adopted.

Dated: July 7, 2021
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FINDINGS :
TOWN OF BRIGHTON ZONING BOARD OF APPEALS
APPLICATION 6A-02-21

Application of Save Monroe Ave., Inc., et al., appealing the issuance
of a building permit (building #2) by the Town of Brighton Building
Inspector to the Daniele Family Companies, developer of the Whole
Foods project located at 2740 7 2750 Monroe Avenue. ’

BACKGROUND
I. Proj ect' Background

1. On February 25, 2015, the Daniele Family Companies (the
“Developer” or “Daniele”) submitted an application to the Town of
Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza (thé “Project”).

2. The Project is locété'd on certain property consisting of’
approximately 10:1 +/- acres of land located at 2740 and 2750 Monxode
Avenue in the Town of Brighton (the “Project Site”).

3. Following receipt of the Developer's application for
Incentive Zoning and pursuant to the New York State Environmental
Quality Review Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of the Project, and directed a coordinated review with
potential involved agencies and interested agencies.

4, The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
On March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive Zoning Approval”).

5. Subsequently, the Developer subnitted to the Town of
Brighton Planning Board (the “Planning Board”) applications for the
following Project approvals: (i) Preliminary and Final Site Plan
Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover Street, as set forth in more detail in
applicable application materials and plans on file (the “Site Plan
Approval”) ; (ii) Site Plan modification to construct shared parking
and. access, known as the Access Management Plan (“AMP”),, on and across
2835 Monroe . Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2787
Monroe Avenue, 2775 Monroe Avenue, 2735 Monroe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to raze a vacant 10,800 +/- sf
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restaurant building and a vacant 44,600 +/- sf bowling alley on
property located at 2740 Monroe Avenue and 2750 Monroe Avenue as set
forth in applicable application and plans on file; (iv) Demolition
Review and Approval to raze a restaurant building on property located
at 2800 Monroe Avenue as set forth in applicable application materials
and plans on file ([iii] and [iv] are collectively “the Demolition
plan - Approval”); (v) Preliminatry. and Final Subdivision/Resubdivision
Approval to combine and ‘reconfigure ' several lots .into ’‘two .on
properties located -at 2740, 2750 and 2800 Monroe Avenue, 2259 Clover
Street and 175 Alléns Créek Road as set forth in, applicable
application and plarns on file; (vi) Preliminary and Final Subdivision
Appréval to create two lots from one on property. located at 175.Alléns
Creék Road, as set forth in applicable application materials. and plans
on” file ([vl and [vi] are collectively, the “Subdivision ‘Approval”)
(each of the forgoing applications may be referred to collectively as
“the ‘Planning Board Approvals”). o : S

6. The Planning Board was "identified as an Involved Agency
under SEQRA due to its authority to make discretionary decisions with
respect to the Planning Board Approvals. The Planning Board completed
its’ review of the potential impacts Of the Project in accordance with
the requirements of' SEQRA and by Resolution dated ‘August 15, 2018
adopted its Findihgs Statement.

7. On August 15, 2018, ‘the' Plannin§ Board approved, with
conditions, the Demolition Plan Approval. '

8. On September 17, 2018, the Planﬂing Board approved, with
conditions, the AMP Approval, the Subdivision Approval, and the Site
Plan Approval. ' ' '

9. On January 9, 2019, the Developer and the. Town entered into
the Amenity Agreement for the Project, which contains the parties’
agreement relative to the amenitiés being offered to the Town by -the
Developer in exchange for the incentives to be granted to the
Developer by the Town in connection with the Incentive Zoning
Approval. : .

II. TFirst Building Permit and Appeal by SMA

10. On ‘July 20, 2020, the Town of Brighton Building Inspector
(the “Building Inspector”) issued Building Permit No. 20180487 (the
“First Building Permit”) for the Project. The Building Permit was for
“site work & construction of a building shell for a 1996sf building to
include future retail tenants (Star Bucks).”

11. On August 4, 2020, Save Monroe Ave, Inc. (2900 Monroe
Avenue, LLC, Cliffords of Pittsford, L.P., Elmco Land Services, Inc., '
Julia D. Kopp, Mark Boylan, Arnn Boylan ard Steven M. Deperrior)
(collectively, “SMA”) filed an application with the Town of Brighton
Zoning Board of Appeals (the “ZBA”) appealing the Building Inspector’s



issuance of the First Building Perm:l.t for the Project (the “Prior
Appeal”). ;

12. 'On December 2, 2020, . the ZBA denled the Pr:l.or Appeal
pursuant Resolutlon and F:Lndlngs attached as Exhlblt i..

13. On January 4, 2021, SMA commenced an Artlcle 78 proceedlng
challenging the: ZBA’s Resolution and- Findings upholdlng the issuance
of the First Building Permit (see Save Monroe Ave., Inc. V Town of
Brlghton Zoning -Board of Appeals, . Index  No. E2021000033) The first
cause of .action -alleged that the Town ‘failed -to conf:.rm the
Déveloper’s compliance with the cross-access easements for the, AMP on
the ‘ground:that: the mortgage holder’s approval of the ‘same was absent
The second ‘cause of action alleged that the Town improperly allowed
multlple phase’ construct:.on on the ground that the Building Perm:l.t
covered éerection of only the drlve—-thru Starbucks although the Progect
was requlred to be s:.ngle phase.

14, Pursuant to Dec:.s:Lon dated Aprll 13, 2021, and Order and
Judgment' dated June 5, 2021, Supreme Court, Monroe County, among other

things, denied SMA’s first and second causes of act:Lon in the original
Verified Petition: ,

III. The Second Building Permit and the Current. Aggeai..

15. On January 20, 2021, the Bulldihg Inspector iSS}led
Bui;ding Permit No. 20200419 (the “Second Building Permit”) for the
Project. The Building Permit was for -“Building #2, construct a

building shell for future .retain tenant(s) approx. 22,380 sf.tenant
space and 22,700 sf building footprint.” ' .

16. On May '3, 2021, sMA filed an appllcatlon'with the ZBA
appealing the Building Inspector’s issuance of ‘the Second Bu:.ld:mg
Permit. for the Project (the “Appeal")

17. sMA submltted the follow:Lng documents in support of the
Appeal: (i) Town of Brighton Zoning Board of Appeals Application,
dated May 3, 2021; and (ii) Appeal/Notice of Appeal, dated May 3,
2021, with Exhibits _A~R. : o o a

18. On May 19, 2021, in -accordance with Town- Law 267-a(5) (b),
the Building Inspector filed with the ZBA the administrative record
with bates numbers ZBA000001-ZBA000288. The Bu:.ldlng Inspector also

submitted to the ZBA a letter, dated May 19, 2021, in opposition to
the Appeal. :

19. On June 2, 2021, the ZBA conducted the public hearing.

DOCUMENTS CONSiDERED BY THE ZBA

20. The ZBA  Thas considered the following documents in
connection with the Appeal: (1) Letter from Hodgson Russ LLP, dated

pe



May 3, 2021, enclosing documents associated with the Appeal; (2) Town
of Brighton Zoning Board of Appeals Application, dated May. 3, 2021;
(3) Appeal/Notice of Appeal, dated May 3, 2021; with Exhibits A-R; (4)
copy of Project Sité Plan; (5) Administrative record with bates
numbers ZBA000001-ZBA000288; (6) Letter from Building Inspector, dated

May 19, 2021. : - S - v : . -

JURISDICTION AND STANDARD OF REVIEW

21. The ZBA is authorized to hear and decide appeals from and
review any order, ' :requirement; decision, interpretation  or
determination made” by an administrative official to decide the
“meaning - of any portion of the text  of -Canprehensive Development
Regulations ‘or of any condition or requirement specified or made ~under
the provisions of the  Comprehensive Devwelopment Regulations.”
Brighton Town Code 219-2(A) (1); see also Town Iaw 267-a(4). '

'22. In‘accordance with Town Law 267-b(1), the ZBA’s standard of
review with respect to the Appeal is de novo, such ‘that the ZBA “may
reverse or affirm,  wholly or -partly, or hay modify ‘the. order,
requirement, decision, interpretation- or determination appealed’ from
arid shall make such -ordér,  requirement, decision, ini;erpretatiori or
determination as in its opinion ought to have been made in the ‘matter
by the administrative official charged with the enforcement of such
ordinance or local law and to that end shall have all the powers of
the administrative official from whose order, requirement, decision,
interpretation or detérmination the appeal is taken.” ' '

FINDINGS OF FACT AND DETERMINTIONS
After considering all the proof and eviduce before it, the ZBA:
(1) affirms the Building Inspector’s issuance of the Second Building
Permit; (ii) denies the Appeal; and (iii] makes the following
determinations, findings, and interpretations: o

I. Cross=-Access Ea'senients for  the Access Management Plan and

Construction Seguencing

23. SMA alleges in the Second Grouni foxr Appeal that the
Developer failed to meet the conditions set forth in the Incentive
Zoning Approval for failure to obtain valid aml necessary Cross-access
easements for the AMP.  SMA argues in-the Thin Ground for Appeal that
the Developer did not comply with the Caprehensive Development
Regulations bécause the Developer obtained a permit allégedly allowing
for phaséd construction in violation of the terms and conditions of
the Incentive Zoning Approval and SEQRA findings for the Project.

24. The Second and Third Grounds for Apeal were also raised by
SMA in the Prior Appeal, where SMA alleged wich respect to the First
Building Permit that: (i) the Developer failet to meet the conditions
set forth in the Incentive Zoning Approval for failure to obtain valid
and necessary cross—access easements for te 2AMP; and (ii) the



Developer did not comply with the Comprehensive Development
Regulations because it obtained a permit allegedly allowing for phased
construction in violation of the terms and conditiohs of the Incent:LVe
Zoning Approval and SEQRA findings: : .

25. In the ZBA’s Resolution and Findings denying the Prioxr
Appeal; the ZBA found, among.other things, that: (i) the cross-access
easements were executéd by the grantor, recorded and enforceable, and
satisfactory to substantively implement and construct the AMP; (ii)
the First ‘Building .Permit authorizes site work for the entire Project
Site; (iii) constructlon is occurring in a single phase in accordance
with the Incent:l.ve Zoning Approval and Site Plan Approval; and (iv)
the Town reasonably and rationally required construction to proceed -in
sequences to m:Lt:Lgate overall disturbance of the Pro:ject S:Lte, and to
manage stormwater and control erosion. :

26. SMA also ran.sed these issues in an Artlcle 78 proceedlng
challenging the First Building Permit and tke ZBA's Resolution and
Findings. Supreme Court has upheld the issuance of the First Building
Permit and the ZBA’s Resolution and Findings, holding that: (i) SMA is
not “awarded any form of Article 78 relief related to the cross—access
easements part of the Building Permit oxr ZBA appeals results”; and
(ii) SMA is not “awarded any Article 78 relief in regard to the
construction schedule aspect of the Building Permit or -ZBA appeals
results ”

27. The ZBA finds that the Second and Third Grounds for Appeal
are barred by the doctrines of collateral estoppel and/or res
judicata. The claims and issues associated. with the cross-access
easements and alleged phased construction now raised by SMA in
connection with the Appeal were before the ZBA and Supreme Court in
connection with the Prior Appeal, and were decided against SMA..

28. During the public hearing on Appeal, SMA acknowledged that
“the court had decided in large measure issues 2 and 3 that we raised
in our appeal with respect to the cross access easements in the phase
construction.. [a]lnd so the purpose of 1nclud1ng these in our appeal to
the Board is to reserve our rights and not to have it be :Lnterpretated
as we're waiving those arguments ‘because we do hope that we will be
successful on appeal ”

29. Wlth respect to the merits of the Second and Th:er Grounds
for Appeal, the ZBA adopts and incorporates by reference as if more
fully set forth herein paragraphs 27 through 44 and 66 through 83 of
its Findings of Fact and Determinations adopted on December 2, 2020 in
connection with the Prior Appeal. See Ex. 1.

30. This portion of the Appeal is denied.

II. Square Footage of Building #2

-



31. SMA alleges in the First Ground for Appeal that the Second
Building Peimit was dissued in viodlation of the Comprehensive
Development Regulations because the Second Building Permit is not in
conformity with the Site Plan Approval for the Project. :

~ 32. Section 73-12(A) of the Brighton Town Code provide that the
Building Inspector “shall review .or cause to e reviewed applications
- for permits; together with the plans, specifications and documented
filed therewith.” g : . S

33. Section 73-12(B) of the Brighton Town Code provides that
“[ulpon the payment ‘of ‘the: ‘required “fee;, with ' the approval -of the
Associate Planner and’ upon satisfactory proof being given that the
appl;cant is 'in compliance with the applicable provisions, rules and
regulations of :this article and of the Conp¥ehensive: Development
Regulations, a permit may be issued by and bear the name and signature
of the Building Inspector(s) or Fire Marshal, as may be .appropriate.”

34. Section 225-1 of the Comprehensive Development Regulations
provides that .“[nlo building permit shall be issued unless the
proposed construction or wuse is in full conformity with all prov:Ls:Lons
of -the’ Comprehen31ve Development Regulatlons ”

35. Section. 225-3(B). . of the Comprehen31ve Development
Regulations prov:Ldes that “[nlo building peimit shall be issued for
any building subject to site plan approval by the Planning Boaxd, ox
subject to review by the Architectural . Review Board, except in
conformity ‘with the plans approved by elther or both of the said
Boards as approprlate

36. According to the Town Ass001ate Planner, “building square
footage is based on building footprint measired from the exterior
faces bf the exterior walls of the building. The square footage of
bu:le:Lngs does not include architectural projections, such as.canopies
0r awnings'. The ZBA finds that this interpretation is in' accordance
with Section 201-5 of the Comprehensive Develoment Regulations, which
defines “floor area” as “[tlhe sum of the gross horizontal area of the
several floors of the building or buildings m a lot, measured from
the exterior faces of exterior walls..” '

" 37. The approved Site Plan depicts Buillding #2 as having a
footprint of 22,250 sguare feet. (ZBA000222). The site/plot plan
filed as part of the building permit package indicates that Building
#2 has a “Buildable Area” or “GFA” (gross floor area) of 22,380 square
feet. (ZBA000008). The ZBA finds that the goss floor area on the
site/plot plan is the footprint or floor area of Building #2.

38. The Second Building Permit also mferences a “22,700 sf
building footprint.” (ZBAOOOOOI.) According to the Town Associate
Planner, this is the overall square <footage of Building #2 that is
utilized to calculate the building permit fees due to the Town. This
figure includes “architectural and other elemerts, that, while part of



the overall building design, are in addition to the building footprint
reflected on the site plan.” These additional architectural éelements
are approximately 420 square feet based on the calculatlons performed
by the Town Architect. '

39. The ZBA finds that the Second Building Permit authorizes
construction of Building- #2 at a floor area of approximately 22,380
square feet, 130 square feet more than the 22,250 square. feet
referenced on the Site Plan. ’ '

.40.  According to thé Town Associate Planner, who has held the
position for approximately 25 yedrs and reviewed thousands of- -building
permits based upon site plan applications, the referenced provisions
of the Brighton Town Code and Comprehensive Development Regulations,
including Section - 225-3(B) . of the Conprehensive Development
Regulations, require “conformity rather than mathematical precision,
which ‘allows for engineering tolerances and reasonable - limits of
variation in the square footage measurements without significantly
affecting the overall building.” -

41. During the public hearing, in response to questions from
the ZBA, the Town Associate Planner stated that it is usually not the
case that a building plan submitted with a building permit ‘application
will match exactly with the square footage on an approved site plan.
A site plan is drawn by an engineer, as compared to building plans
drawn by an architect utilizing “CAD”. (computer aided design) that
provides a more precise square footage. The Town Associate Planner
further stated that, — in determining conformity, the Planning
Department reviews conformance of the building with setbacks and
whether the building is placed in the c¢orrect location as approved by
the Planning Board. '

42. The ZBA finds and interprets the language of Section 225-
3(B) of the Comprehensive Development Regulations, prov:Ld:Lng that no
building permit shall be issued except “in conformlty with” the site
plan, as not requiring exact mathematical precision. Consistent with
the language of the section, and custom and practice of the Town, the
ZBA finds and interprets the language of Section 225-3(B) of the
Comprehensive ° Development Regulations as allowing engineering

ERON

tolerances and minor mathematical deviations between the square
footage as shown on a site plan and the square footage on the building
permit.’ :

43. As established by the administrative record, the Project
square footage is well within the maximum project density of 83,700
square feet as conditioned by the Incentive Zoning Approval and
surveys confirm that Building #2 is located in the exact location as
the site plan and in compliance with the site plan setback
requirements as approved by the Planning Board. During the public
hearing, the Town Associate Planner confirmed several times that the

10
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overall square footage of the Project w:.ll not exceed 83, 700 square
feet. : : :

: 44, --SMA ‘also alleges ‘that the Second Bulldlng Permlt v1olates
the Pro;yect approvals under -SEQRA on the grounds that : the ‘ Town ‘Board
as- lead agency did not study the impact of & Bulldlng #2° larger “than’
22,250 square feet. The SEQRA‘Findings ‘Statement adopted by the Town
Board ° stud:Led ‘the “impact: of a '%31,780 square foot retall bulldlng,.
which was- reducéd as part of the: Sité Plan'approval.process by 'the -
Planning Board. (ZBA000123, 209, .222). Further, as stated, the’
overall square footage of the -Project will not exceed 83,700 ‘square
feet as approved in the. SEQRA F:Lndlngs Statement adopted by the Town
Board and Incent:Lve Zonlng Approval. - -

45. During the public¢ hearing, SMA suggested that the'Buildi‘ng
Inspector. failéd to sufflc:i.ently explain . Town notes contalnlng the
statement “Area = 22,380 SF " (from ‘inside - of walls). - The Town
Associate Planner ei;p'lained in his written submission that this
notation was a mistake, and that the Town Architect separately
calculated the floor are‘a of Building #2 as 22,387 square feet.
Because uhder Section - 201-5 of the Comprehensive Development
Regulations “floor area” is measured from the exterior faces of the
exterior walls of the building, the ZBA finds that the reference in
the notes to “inside of walls” is a mistake as indicated by the Town
Associate Planner. = Otherwise, o ‘considering the Town Architect’s
separate calculations, which are virtually idemtical to those ‘prepared
with CAD; a contrary finding would conflict with the definition of
“floor area” contained in the Comprehensive Development Regulations.

46. The 130-foot.difference in the footprint for Building #2 as
approved in the Second Building Permit amounts to less than a 0.6%
deviation from thé Site Plan. The ZBA finds tle difference in overall
square footage between the Site Plan and Second Building Permit to be
trivial or de minimis. ‘Based on the administrative record, . the ZBA
finds that: (i) the overall -density of the Project has not changed as
a result of the ‘Second Building Permit; (ii) the overall square
footage of the Project will not exceed 83,100 square feet; (iid)
Building #2 is being placéd as shown on the Site Plan; and (iv)
Building #2 meets all the setback and other requirements. The ZBA
finds that the Second Building Permit was issued in conformity with
the Site Plan as required by the Brighton Town Code and Comprehensive
Development Regulations.

47. The ZBA finds that SMA has not met its burden of showing
that the Second Building Permit was not issued in conformity with the
Site Plan for the Project.

48. This portion of the Appeal is denied.

CONCLUSION

11



49. In accordance with £ the records, proceedings; and above
Findings, the ZBA finds that: (i) the Building Inspector properly
issued the Second Building Permit in accordance with the requirements
of the Brighton Town .Code; Comprehensive Development Regulations,
Incentive Zoning Approval, Site Plan Approval,. and other applicable
conditions of, approvai (ii). the . Second Bulldmg Permit meets all of

the requz.red ¢onditions for the issuance of a building: permit: ds:set .
forth- " in "'the: Brighton Town Code, Comprehensive Development

Regulatlons ; -Ingentive Zoning . Approval, and Site Plan- Approval, and
(iii) the Developer ‘satisfied..all:+ requlred conditions before the
Bun.ldlng Inspector :|.ssued the Second Bu:.ldlng Permlt. . .

50. The ZBA den:t.es SMA'S request for. costs and fees assoc1ated
w:.th the Appeal

51 The Bulldlng Inspector s ‘issuance of the Second Buildlng
Permit is aff:.rmed, and Appeal is denied in its entirety. .

12
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At a meeting of the Zoning

Board of Appeals of -the Town

of Brighton, held at the

Brighton  Town -Hall, ' 2300

'Elmwood Avenue, -Brighton, N.Y.

~on. the 3rd: day'. of November,

. 2021, at approximately 7:00

H S S TR T : p-m. .

PRESENT:

Dennis Mietz, Chairperson :-
.Andrea Tompkins Wright

Judy Schwartz :

Kathleen Schmitt .

Edward Préemo : SR
Heather McKay-Drury "(recused)
Zoning Board of Appeals Members

Rick DiStefano,; Secretary’
Kenneth W. Gordon, Town Attorney

WHEREAS, on or about July 20, 2021, -Brighton’ Grassroots; LLC
("BGR”) filed BApplication 9A-09-21 (the “appeal”) with the Town of
Brighton Zoning Board of Appeals (the “ZBA") appealing the Town of
Brighton Building Inspectoxr’s -issuance of Building Permit No. 20200504
(the “Third Building Permit”) to the Daniele Family Companies (the
“Developgr”) for the Whole Foods Plaza pioject located at: 2740 Monroe

e, 2750 Monroe ‘Avenue, 2800 Monroe  .Avenue, a portion of 175
‘reek Road and a portion of 2259.Clover Street; and

.WHEREAS, the’Appeal requests that the %ZBA: (i) annul and reverse
the iSsudance of the Third Building :Pérmit; (ii) determine that the
Developer has failed to confirm that it has met all of the required
conditions set forth under New York ‘State law, and in the Brighton
Town Code and the Incentive Zoning and Site Plan approvals necessary
for the issuance of the Third Building Permit; and (iii) award BGR all
costs and fees associated with the Appeal; and

WHEREAS, on October 6, 2021, the ZBA held a regular meeting,
which was duly noticed and public as required by law; and '

WHEREAS, on October 6, 2021, the ZBA held a properly noticed
public hearing with respect to the Appeal, and during the public
hearing all persons desiring to speak on the Appeal were heard, and -
such persons also submitted documents and other correspondence for
consideration by the 2ZBA, and all those materials were considered by
the ZBA as part of the record for the Appeal; and : '



WHEREAS, on'October 6, 2021, the ZBA closed the public hearing

and commenced dellberatlons with respect to the Appeal; and

WHEREAS, on November 3, 2021, the ZBA held a regular meeting;
whlch was. duly noticed and publlshed as requlred by law, where the ZBA
contlnued its dellberatlons w1th respect to the Appeal.

NOW, THEREFORE, on Motion of /'7,( szmo :

7758, IOMPAIMJS - dﬂ/&;{j’lt is hereby

4

Seconded by

RESOLVED each of the Whereas Clauses in thlS Resolutlon are
1ncorporated by reference as specific flndlngs of this Resolutlon and

shall have the same effect as the other flndlngs hereln,

further

and be it

RESOLVED, that after duly consrderlng all the ev1dence before 1t,-'

the ZBA in all respects accepts, approves, ‘adopts,

and confirms the

Findings set forth as Attachment A, which Findings are 1ncorporated ,

herein in their entirety; and

RESOLVED, in accordance with the records,

proceedlngs, and

Findings set forth as Attachment A, the ZBA affirms the 1ssuance of

the Third Bulldlng Permit; and be it further L

- RESOLVED, 1n accordance with the records,
Flndlngs set forth as Attachment A, the Appeal is denled

UPON ROLL CALL VOTE, the-vote was as follows:

Dennis Mletz, Chalrperson
,Andrea Tompklns erght, Board Member
Judy Schwartz, Board Member
"Kathleen Schmitt; Board Member
- Edward Premo, Board Member -
Heather McKay—Drury, Board Member

This Resolution was thereupon.dec1ared adopted.

Datedﬁ November 3, 2021

VVoting

Voting

. Voting

Voting
Voting
Voting

proceedlngs, - and

RECUSED






FINDINGS.
TOWN OF BRIGHTON ZONING BOARD OF.APPEALS
APPLICATION 9A-09-21

Application of Brighton Grassroots, LLC appealing the issuance of a
building permit (Building' #1) by the Town of Brighton Building
-Inspector to the Daniele Family Companies, developer of the Whole
Foods project located at 2740 / 2750 Monroe Avenue.

BACKGROUND

I. Project Background

1. On February 25, 2015, the Daniele Family Companies (the
“Developer” or “Daniele”) submitted an application to the Town of
Brighton Town Board (“Town Board”) for Incentive Zoning for a proposal
now known as the Whole Foods Plaza (the “Progect”)

2. The Project is located on.certain property consisting of
approximately 10.1 +/- acres of land located at 2740 and 2750 Monroe
Avenue in the Town of Brighton (the “Pro;ect Site”) .

3. . Following receipt of the Developer’s application for
Incentive Zoning and pursuant to the New York State En¥ironmental
Quality Review Act (“SEQRA”), the Town Board identified the Project as
a Type I action, declared itself lead agency for the environmental
review of ' the Project, . and directed a coordinated review with
potential involved agencies and interested agencies.

4. The Town Board completed its review of the potential
impacts of the Project in accordance with the requirements of SEQRA
and by Resolution dated March 28, 2018 adopted its Findings Statement.
On March 28, 2018, the Town Board approved the Incentive Zoning
application subject to conditions and the amenities set forth in the
application (the “Incentive Zoning Approval”).

5. Subsequently, the Developer submitted to the Town of
Brlghton Planning Board (the “Planning Board”) applications for the
following . Project approvals: (i) Preliminary and Final Site Plan
Approval to construct a five (5) building retail plaza totaling 83,700
sf, which includes a 50,000 sf Whole Food Store and a 2,000 sf drive-
thru coffee shop on properties located at 2740 Monroe Avenue, 2750
Monroe Avenue, 2800 Monroe Avenue, a portion of 175 Allens Creek Road
and a portion of 2259 Clover Street, as set forth in more detail in
applicable application materials and plans on file (the “Site Plan
Approval”) ; (ii) Site Plan modification to construct shared parking
and access, known as the Access Management Plan (“AMP”), on and across
2835 Monroe Avenue, 2815 Monroe Avenue, 2799 Monroe Avenue, 2787
Monroe Avenue, 2775 Monroe Avenue, 2735 Monroe Avenue, 2729 Monroe
Avenue and 2717 Monroe Avenue, as set forth in applicable application
materials and plans on file (referred to as “AMP Approval”); (iii)
Demolition Review and Approval to raze a vacant 10,800 +/- sf



restaurant building and a vacant 44,600 +/- sf bowling alley on
property located at 2740 Monroe Avenue and: 2750 Monroe ‘Avenue as set
forth in applicable application and plans on file; (iv) Demolition -
Review -and Approval to trazé -a restaurant building on: property located
at 2800 Monroe -Avenue as set forth in applicable application:materials
and plans on file ([iii] -and -[iv] ate collectively “the :Demolition
- plan Approval”); ‘- (v) Preliminary and Final" Subdivision/Resubdivision
Approval ' to -combine and ' reconfigure  several -lots- into . two* on
propérties located 'at:2740, '2750° and 2800  Monroe:. Avenue, 2259 Clover
Street and 175 Allens Creek: Road -as - set forth.. in ‘applicable
application and plans on fileé; (vi) Preliminary and Final Subdivision
Approval to create two lots from one on.property located at 175 Allens
Creek Road, as set forth.in-applicable application materials #nd-plans
on file ([v] and ([vi] are collectively, the “gubdivision -Approval”)
(each of the forgoing applications may be referred to collectively as
“the Planning Board Approvals”): . =~ . C '

6. . The Planning Board was identified as -an: Involved "Agency
under SEQRA due to its authority to make discretionaxy decisions with
respect to the Planning Board Approvals. The Planning Board completed
its reviéw of the potential impacts of thexPreject.in accordance with
the requirements of SEQRA and by Resolution dated August 13; 2018
adopted its Findings Statement.

7. On August 15,/ 2018, the Planning Board -approved, with
conditions, the Demolition Plan Approval. - -

8. On September 17, 2018, the Planning Board: approved, with
conditions, the AMP Approval, the Subdivision Approval, and the Site
Plan Approval.’ . o R

9.  On January 9, 2019, the Developer and the Town entered ‘into
the Amenity Agréément for the Pioject, which contains the parties’
agreement relative to the amenities being offered to the Town' by the
Developer in exchange for the incentives to be granted to the
Developer by the Town in connection with the Incentive Zoning
Approval. ‘ ' :

"IX. First Building Permit and Appeal by BGR

10. On July 20, 2020, the Town of Brighton Building Inspector
(the “Building Inspector”) issued Building Permit No. 20180487 (the
“First Building Permit”) £or ' the 'Projéct. : -The First Building Permit
was for “site work & construction of a building shell for a 1996sf
building to include future retail tenants (Star Bucks).”

11. On August 20, 2020, Brighton Grassroots, LLC (“BGR”) filed
an application with the Town of Brighton zoning Board of Appeals (the
“7BA”) appealing the Building Inspector’s issuance of the First
Building Permit for the Project (the “First Appeal”).



12. On December 2, 2020, the ZBA denied the First Appeal
pursuant Resolutlon and Findings attached as Exhlblt 1.

13. . On January 4, 2021, BGR commenced an Artlcle 78 proceedlng
challenging the ZBA’sS Resolutlon and . Findings upholding the issuance
of the First Bulldlng Permit. - See Brighton Grassroots, LLC. V. Town
of Brighton -Zoning Board of. Appeals, Index No. E2021000039. The first
cause of action alleged the Town 1mproperly allowed multiple - phase
construction on the ground that the Building Permit covered -erection
of only the drive-thru Starbucks although the PrOJect was required to.
be single phase.. The second cause -of action alleged the Town failed
to confirm the Developer’s compliance with the: cross-access easements
for . the AMP on the ground that the mortgage holder s approval of the
same was absent. @ -

14. Pursuant to Decision dated April 13,,2021, and_Qrder and
Judgment dated June 15, 2021, Supreme Court, Monroe County, among
other things, denied BGR’s first and second, causes’ of actlon in the
Verified Petition. - - -

ITI. The Second Bulldlnq Permlt and appeal by Save Monroe Avenue, Inc
© only o . ,

15. On January 20, 2021, the Building Inspector issued Building
Permit No.. 20200419 (the ™“Second Building Permit”) for the Project.
The Second Building Permit was for “Building #2,. construct ‘a building
shell for future retain tenant(s) approx. 22,380 sf tenant space and
22, 700 sf bulldlng footprlnt.” :

16. On May 3 2021, Save Monroe Ave, Inc. (2900 Monroe Avenue,
LLC, Cliffords of Pittsford, L.P., Elexco Land Services, Inc., dJulia
D. ZKopp, .Mark Boylan, Ann .Boylan and Steven .M. Deperrior)
(collectively, “SMA”) filed an. application with the ZBA appealing the
Building Inspector’s issuance of the Second Building Permit for .the
Progect (the “SMA Second Appeal”)

17. BGR dld not appeal the issuance of the Second Bulldlng
Permit.

18. On July 7, 2021,7 the %BA denied the SMA Second Appeal
pursuant Resolution and Findings attached as Exhibit 2.

IV. The Third Building Permit and the Current Appeal

19. On May 21, 2021, the Building Inspector issued Building
Permit No. 20200504 (the “Third Building Permit”) for the Project.
The Third Building Permit was for “Building #1, a 50,000 sf building
shell- for future retail tenant.”

20. On or about July 20, 2021, BGR filed an application with
the ZBA appealing the Building Inspector’s issuance of the Third
Building Permit for the Project (the “Appeal”).



21. BGR submitted the following documents  in support of the
Appeal: (1) Town of Brighton Zoning Board of Appeals Application,
dated July 20, °20217 and (2) Corrected Appeal to ZBA/Notice of Appeal,
dated. July 20; 2021, with:Exhibit A. -~ = . T

. 22. The Appeal’ does not raise any. substantive .arguments, but
states that it is “based on. the same facts and arguments set /forth in
Save Monroe Avenue, Inc.’s appeal of the Third Building Permit.”

23. On August 20, 2021, in accordance- ‘with" “Town; - Law:. 267-
a(5) (b), the Building Inspector filed with the ZBA the administrative
record with bates numbers  ZBA000001~ZBA000214. The - Building Inspector
also submitted to .the ZBA' a letter, dated August '20,; 2021, in
opposition to-the Appeal.” . T A St

24. On.October 6, 2021; the ZBA conducted the public hearing.

DOCUMENTS . CONSIDERED BY. THE ZEA .

25. The  ZBA has . considered ‘the = following -documents in
connection with -the Appeal: - (1) Town -of Brighton Zoning - Board of
Appeals Application, - dated July 20, 2021 (submitted -BGR); (2)
Corrected Appeal to ZBA/Notice of BAppeal, dated July 20, 2021, with
Exhibit A (submitted by BGR); (3) Letter from Hodgson Russ LLP, . dated
July 19, 2021, -enclosing dotuments = associated - with the Appeal
(submitted by SMA); (4) Town of Brighton Zoning: Board of BAppeals
Application, dated July 15, 2021 (submitted by SMA);. (5) Appeal/Notice
of Appeal, dated July 19, 2021, with Exhibits A-C (submitted by SMA);
(6) copy of Project Site Plan (submitted by SMR); (7) Administrative
record with  bates numbers ZBA000001-ZBA000214; and (8) Letter from
Building Inspector, dated August 20, 2021. T ' -

JURISDICTION AND  STANDARD OF REVIEW

26. The ZBA is authorized to hear and decide appeals from and
review - any order, requirement, -decision, interpretation or
determination made. by an administrative = official to decide the
“meaning ©of any portion of the text of Comprehensive Development
Regulations or of any condition or requirement specified or made under
the provisions of the Comprehensive Development Regulations.”
Brighton Town Code 219-2(A) (1); see also Town Law 267-a(4).

: 27. - In accordance with Town Law 267-b (1), the ZBA’s standard of
review with respect to the Appeal is de novo, such that the ZBA “may
reverse or affirm, wholly or partly, or nay modify the order,
requirement, decision, interpretation or determination appealed from
and shall make such order, requirement, ‘decision, interpretation or
determination as in its opinion ought to have been made in the matter
by thé administrative official charged with the enforcement of such
ordinance or local law and to that end shall have all the powers of
the administrative official from whose order, requirement, decision,
interpretation or determination the appeal is taken.”



)

FINDINGS OF FACT AND DETERMINATIONS

After cons:.der:.ng all the proof and ev1dence before it, the ZBA:
(i) affirms the Building Inspector’s issuance of the Third Building
Permit; : (ii) . denies:- the Appeal; and (iii) meke_s_ the follow:l.ng
determlnatlons, flndlngs, and 1nterpretatlons° o C

I. Cross-Access Easements for the Access Management Plan and
Constructz.on Segt_lenc:.ng :

, 28 SMA alleges in J.ts appeal that the Developer (1). falled to.
meet .the conditions:set forth in the Incentive Zoning. Approval for
failure to obtain valid and necessary cross-access easements. for. the
AMP; and (2) did not comply with the Comprehens:l.ve Development
Regulations because the Developer obtained a permit allegedly allowing
for phased construction in violation of the terms and conditions of
the Incentive Zoning Approval. and:SEQRA findings for the Project.

‘ -29. - These grounds for appeal were also raised by BGR in the
First Appeal where BGR alleged .with respect to .the First Building
Permit that: (i) the Developer failed to meet the conditions:set forth
in  the Incentive Zoning - Approval for failure to. obtain valid  and
necessary cross-access easements for the AMP; and  (ii) -the Developer
did not comply with the Comprehensive Development Regulations because
it obtained a permit allegedly allowing for phased. construction in
violation of the terms and condltlons of the IncentJ.ve Zoning Approval
and SEQRA findings:

30. In the ZBA’s Resolut:.on and Flndmgs denylng the First
Appeal, the ZBA found, among other things, that: (i) the cross-access
easements were executed by the grantoxr, recorded and enforceable, and
satisfactory to substantively . implement and. construct the AMP; <(ii)
the First Building Permit authorizes site work for the entire Project
Site; (iii).censtruction is occurring in a single phase in accordance
with the Incentive Zoning' Approval and Site Plan Approval; and (iv)
the Town reasonably and rationally required construction to proceed in
sequences to mitigate overall disturbance of the Pro:)ect Site, and to
manage stormwater and control erosion.

31. BGR also raised these issues in an Article 78 proceeding
challenging the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal. Supreme Court has wupheld the
issuance of the First Building Permit and the ZBA’s Resolution and
Findings denying the First Appeal, holding that: (i) BGR is not
“awarded any form of Article 78 - relief related to the cross-access
easements part of the Building Permit oxr ZBA appeals results”; and
(ii) BGR is not “awarded any Article 78 relief in regard to the
construction schedule aspect of the Building Permit or ZBA appeals
results.”



32. The ZBA finds that these grounds for appeal .are barred by
the doctrines' of collateral estoppel and/or res judicata. The claims
and issues associated with the cross-access easements. and - alleged
phased construction now raised by BGR in connection with the Appeal
were beforé the ZBA and Supreme Court in connection with the First
Appeal, and:-were decided against BGR. - ° ‘ '

33. With réspect to the merits of these grounds for appeal, the
ZBA adopts’ and incorporates: By refererce as -if more fully -set forth
herein paragraphs 44 through 80 of its Findings of Fact and
Determinations adopted on December 2, 2020, in connection with the
First Appeal.. Seé Ex. 1. - : S L

34. This portion of the Appeal is:denied. -

II. Square Footage of Building ‘#1

35. .SMA alleges in its appeal that: the Third Building Permit
allows the construction of a building (Building ‘#1) larger than the
size approved in the site plan. '

36. Section -73-12(A) of the Brighton Town-Code provide that the
Building Inspector “shall review 6r cause to be reviewed applications
for permits, together . with the plans, specifications and documented
filed therewith.” - , . P : :

37. Section 73=12(B) of.the Brighton Town Code provides that
“[u]lpon the payment of the required fee, with the approval of the
Associate Planner and upon satisfactory proof being given that the
applicant is in compliance with the applicable provisions, rules and
regulations of this article and of the Comprehensive Development
Regulations, a permit may be issued by and bear the name and signature
of the Building Inspector(s) or Fire ‘Marshal, as may be appropriate.”

38. Section 225-1 of the Comprehensive Development Regulatibns
provides that “[nlo building permit shall be issued unless the
proposed construction or use is in full conformity with all provisions
of the Comprehensive Development Regulations:”

.39. Section " 225-3(B) cof the Comprehensive Development
Regulations provides that “[n]o building permit shall be issued for
any building subject to site plan approval by the Planning Board, or
subject to review by  the Architectural Review Board, except in
conformity with the plans approved by either or both of the said
Boards as appropriate.” o ’

40. The Incentive Zoning Resolution provides for the following
condition: “The food market (Whole Foods) shall not exceed 50,000
squért_e feet...” (ZBA000125).

41. The approved Site Plan depicts Building #1 as having a
footprint of 50,000 square feet. (ZBA000145). The site/plot plan



filed as part of the building permit package indicates that Building
#1 has a “Bulldable Area” or “GFA” (gross floor area) of 50,000 square
feet. (ZBAOOOOOS) : .

42. Section 201-5 of the Comprehensive Development Regulations
defines “floor area” as “[t]he sum of the..gross horizontal area of the
several floors of the building or buildings on a lot, measured from
the exterior faces of exterior walls...” The ZBA finds that the floor
area on the site/plot plan is the- footprlnt or floor. .area.of Building
#2. o :

43, The Developer’s architect has certified that “using CAD,
the exterior walls of Buildiﬁg #1 of the Wholefoods Plaza in Brighton
NY measures 50,000 square feet as designed.” (ZBA000046). :

44. The ZBA finds that the Third Building . Permit authorizes
construction of Building #1 at a floor area of 50, 000 square feet, the
exact square footage referenced on the Site.Plan and as.authorized by
the Incentive Zoning Resolution.

45. SMA alleges in its appeal that the Third Building Permit
was issued in violation of the Comprehensive Development Regulations,
the approved site plan, and prior approvals, because the Town failed
to require elimination - of square footage. from -Building . #1 to
compensate for the “excess square footage added to Building #2.7

46. In the ZBA’s Resolution and Findings denying the SMA Second
Appeal; the ZBA found that the Second Building Permit was issued in
conformity with the -Site Plan as required by the Brighton Town Code
and Comprehensive Development Regulations. See Ex. 2.

47. The Imcentive Zoning Resolution provides as a condition
that “the maximum building development on the [Project Site] shall not
exceed 83,700 square feet.” (ZBA000123). At the time of the public
hearing, -the Town had issued three building permits authorizing the
construction of +three buildings totaling 74,377 square feet, as
follows: (i) First Building Permit - Starbucks building (1,987 square
feet); (ii) Second Building Permit - Building #2 (22,380 square feet);
and (iii) Third Building Permit - Building #1 (50,000 square feet).
In both written submissions and during the public hearing, the Town
Associate Planner indicated that the Town would not approve building
permits for Building #4 or Building #5 in excess of 9,323 square feet,
and the overall Project will not exceed 83,700 square feet.

48. The Third Building Permit also references that the 53,330
Area (sq ft) above is comprised of. 50,000 sf building footprint, 3100
sf canopies and 230 sf ramp.” According to the Town Associate
Planner, this is the overall square footage of Building #1 that is
utilized to calculate the building permit fees due to the Town. This
figure includes “architectural projections and other elements. The
‘'square footage of buildings on an approved site plan does not include
architectural projections.” These additional architectural elements
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are approximately 3,330 square feet based on the calculations
performed by the Town Architect, but do not comprise the .building
footprint.

49. The ZBA finds that the Third Building Permit was issued in
conformity with the Site Plan as required by the Brighton Town Code
and Comprehensive Development Regulations. The ZBA finds that BGR has
not met its burden of showing that the Third Building Permit was not
issued in conformity with the Site Plan for the Project.

50. This portion of the Appeal is denied.

CONCLUSION

51. In accordance with the records, proceedings, and above
Findings, the ZBA finds that: (i) . the Building Inspector properly
issued the Third Building Permit in accordance with the requirements
of the Brighton Town Code, Comprehensive Development Regulations,
Incentive Zoning Approval, 6 Site Plan Approval, and other applicable
conditions of approval; (ii) the Third Building Permit meets all of
the required conditions for the issuance of a building permit as set
forth in the Brighton Town Code, Comprehensive Development
Regulations, Incentive Zoning Approval, and Site Plan Approval; and
(iii) the Developer satisfied all required conditions before the
Building Inspector issued the Third Building Permit.

52. The ZBA denies BGR’s request for costs and fees associated
with the Appeal.

53. The Building Inspector’s issuance of the Third Building
Permit is affirmed, and Appeal is denied in its entirety.

11



	1A-07-22 - combined.pdf
	SMA Exhibit 1 - 9A-04-20 December 2, 2020
	BGR Exhibit 2 - 6A-02-21 July 7, 2021
	SMA Exhibit 3 - 9A-08-21 November 3, 2021

	1A-08-22 - combined.pdf
	BGR Exhibit 1 - 10A-02-20 December 2, 2020
	BGR Exhibit 2 - 6A-02-21 July 7, 2021
	BGR Exhibit 3 - 9A-09-21 November 3, 2021




